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COVID-19 in the U.S.A. from March 2020 to the present. -- Charles H. Andrus, M.D., F.A.C.S.] 


2/27/2024 
4 of 536 


Introduction 


Memorial Day 
May 29, 2006 


As one will discover in reading: Dear Mr. President: “...to care 
for him who shall have borne the battle...”, the title has its origins in the 
accompanying correspondence with The White House over the last several 
years. The reference to “Mr. President” is really an allusion to three Presidents 
of the United States of America over a 140 year period: Abraham Lincoln, 
Harry S. Truman, and George W. Bush and the impressions and impact they 
have made on what has become the U.S. Department of Veterans Affairs (VA) 
and, more specifically, the healthcare division of the VA: the Veterans Health 
Administration. 


Atthe conclusion of World War II, Paul Hawley, M.D., M.G., F.A.C.S.(hon), 
Paul Magnuson, M.D., F.A.C.S., General Omar Bradley, and Harry S. Truman 
had a mutual vision to join the clinical activities of the attending physicians 
of the VA with the educational responsibilities of the United States medical 
schools. Thus, the University-VA affiliations across the nation were envi- 
sioned in 1946. While there have been several comprehensive reviews! of 
the functioning of the University-VA affiliation over the last fifty years, this 
text focuses on some of the aberrancies and subsequent de facto contradic- 
tions to the VA’s mission that have arisen within some of these relationships. 
The intentions in the compilation of this text were twofold: to raise public 
awareness to these issues and to suggest the need for increased physician 
and institutional accountability and duty to the individual patients. 


Unfortunately, the chronology and facts presented here within have the 
potential of being extremely divisive at multiple levels within medicine, our 
government, and our society. The story that will unfold is “non-fiction”’—yet, 
for many who will read this text, the blatant disregard to duty that has some- 
times been displayed by some and observed by many will be incredible and 
possibly inconceivable. In the tradition of the Jungle’ and The Octopus’ of 
a century ago, Dear Mr. President: “...to care for him who shall have 
borne the battle...” has the potential of being labeled yellow journalism. 
Like the Jungle® and The Octopus’, this text hopefully will be the ignition for 
societal self-reflection. But similarly, this text has the potential to initiate 
calls for governmental hearings, stimulate increased governmental over- 
sight, enkindle public outrage and condemnations, or result in litigation on a 
nation-wide basis. While public outrage may be inevitable, reflectively we as 
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a nation should probably once again consider the complete final sentence of 


President Abraham Lincoln’s second inaugural-address* of which the VA finds 
its origins: 
With malice toward none; with charity for all; with firmness in the right, as 
God gives us to see the right, let us strive on to finish the work we are in; to 


bind up the nation’s wounds; to care for him who shall have borne the battle, 
and for his widow, and his orphan—to do all which may achieve and cherish a 


just, and a lasting peace, among ourselves, and with all nations. 


Respectfully yours, 


Lobe A lokam, Ma) Fifa s. 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief of Surgical Services, Edward Hines, Jr. VAH, Chicago, IL 


-ii- 
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06.3059 2003 _10_27-0839-emails w_Mozdzierz_re_Ethical_Issues_in_ Medicine copy.pdf 
06.3060 2003 10 27-1111-emails_w Mozdzierz_re_ Ethical _Issues_in_ Medicine copy.pdf 


2/27/2024 
15 of 536 


06.3061 2003_11 06-Ethical_Issues_in_Medicine--TXul-145-557- copy.pdf 

06.3062 2003_11_10-Letter_to_the President copy.pdf 

06.3063 2003 12 07Letter_to_the President copy.pdf 

06.3064 2003-Pages 51 68 from EEOC case_210A36145X copy.pdf 
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06.3083 2004 06-Mr Krane who was to be before USCOAFC_ becomes _judge- copy.pdf 
06.3084 2004 08 10-Corr_with USCAFC-re-03-3162 Andrus _v_VA- copy.pdf 
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06.3088 2004 08 18-complete_corr_w Leitch Special _Assistant_US_ President copy.pdf 
06.3089 2004 08 21-Andrus_ w_WH-President-Bush FedEx _confirmation- copy.pdf 
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06.3096 2004 09 19-Corr_ w_US_Att North Dist Ill Hands v_Gardner_v-US- copy.pdf 
06.3097 2004 09 22-Andrus-with-USDOJ-OIG_and_Off-Prof-Responsibility copy.pdf 
06.3098 2004 09 25-Andrus-with- USOSC-USSC-Bloch copy.pdf 


2/27/2024 
16 of 536 


06.3099 2004 09 25-Andrus-with-VA-OIG_RJ-Griffin copy.pdf 

06.3100 2004 09 28-Andrus with-USDOJ-Off-Prof-Resp_H-Marshall-Jarrett copy.pdf 
06.3101 2004 09 29-VA-OIG-to-Andrus-denial-from-Vallowecopy.pdf 

06.3102 2004 10 07-US_OSC-promises_to_maintain_corr_in_file MA-00-1107- copy.pdf 
06.3103 2004 10 07-US-OSC-to-Andrus-maintaining-MA-00-1107-from-McMullen copy.pdf 
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06.3205 2005_09_ 16 05-Rationing-Medical-Care-and-Election-of-2004- copy.pdf 
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Chapter 7: To Care for Him Who Shall Have Borne the Battle, and 
for his Widow, and his Orphan4.rincon 


Andrus CH: To care for him who shall have borne the battle and for his widow and his orphan. 
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08.102 Primum_non_Nocere sect of Chapter 
Primum_non Nocere_and_ Practicing Ethics in Medicine in this copy.pdf 
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08.212 2.5a_ Allegations of Wrongful Death Obstruction of Justice_12 copy.pdf 


08.213 2.5b_ Notified Congress _of Denial_VAcare Allegations 12 21 20  copy.pdf 
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2/27/2024 
22 of 536 


15 


08.223 4.1 VA OIG Audit of VHA Part Time Physician Time copy.pdf 
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08.313 of Chap 8 sec 7.0_ 7.83. Bush_11_ 10 2003 copy.pdf. 


08.314 of Chap 8 sec 7.0_ 7.85 Bush 2 26 2004 copy.pdf 


08.315 of Chap 8 sec 7.0_ 7.86 Bush 2 29 2004 copy.pdf. 


08.316 of Chap 8 sec 7.0_ 7.90 Attachment_7 copy.pdf. 


08.317 of Chap 8 sec 7.0_ 7.91 Letter_from_DOJ_Jost_9 22 2003 copy.pdf. 


08.318 of Chap 8 sec 7.0_ 7.92 Jost_9 29 2003 new_address copy.pdf. 


08.400 of Chap 8 RE USCOA docket 03-3162— 
07.0_Allegations_of Obstruction_of_Justice_TXul_165_703-7.51 Pages 51_68 from 
EEOC_case_210A36145X copy.pdf 


08.401 of Chap 8 RE USCOA docket 03-3162-- 
7.61_VA_disclosures US EEOC _ case_210A36145X copy.pdf 


08.402 of Chap 8 RE USCOA docket 03-3162-- 
7.84 Part_time physicians 03 3162 Andrus v_ VA copy.pdf. 


08.403 of Chap 8 RE USCOA docket 03-3162-- 
7.93 Jost Submission Re USDOJ letter_of 9 22 03 copy.pdf 


08.404 of Chap 8 RE USCOA docket 03-3162-- 
8.1 Open_email RE 03 3162 Andrus v_ VA copy.pdf 
08.405 of Chap 8 RE USCOA docket 03-3162-- 
9.1 Open_email to Veterans FW_03_3162_Andrus v_VA copy.pdf 


Chapter 9: Correspondence regarding the manuscript: Mortality Outcomes 
and Attending Surgeon Presence at the Time of Operation 
Andrus CH: Correspondence regarding the manuscript: Mortality outcomes and attending surgeon 
presence at the time of operation. 
U.S. Copyright Office: TXu001262126, October 8, 2005. 
Chapter 9: Sources and Correspondence 


09.01 Chapter 9 re Mortality Outcomes and Attending Surgeon Presence at the Time of Operation -0 
Chapter 9 Index.PDF 


09.02 Chapter 9 0.01-Draft_of prose-Chapter_9-re-Mortality Outcomes Att Surg-updated 2-14- 
2024.pdf 


09.03 Chapter 9 0.01-Draft_of_prose-Chapter_9-re-Mortality Outcomes Att Surg-.pdf 
09.04 Chapter 9 0.09 Title page and index.pdf 
09.05 Chapter 9 01 Letter to K Bland Ed Am J Surg.pdf 


09.06 Chapter 9 02 Aug 16 2005 abridge letter FR Lewis.pdf 
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09.07 Chapter 9 03 Letter 7-12-05 from K Bland re Mortality Outcomes .pdf 
09.08 Chapter 9 03.2 three folders about mortality v att surg.pdf 
09.09 Chapter 9 04 Mortality Outcomes & Attend Surg OR Presence.pdf 


09.10 Chapter 9 04.5- updated URL on 2-14-2024 ASE Presentation_5-7- 
2003 Slide Show _posted_on ASEweb- copy.pdf 


09.11 Chapter 9 05 UnivVA and Medicare IL372.pdf 

09.12 Chapter 9 06 Bland KI and Andrus CH Correspondence.pdf 

09.13 Chapter 9 07 Ethics paragraph removed Mortality Outcomes.pdf 
09.14 Chapter 9 08 Communication with ASE re Mortality Outcomes.pdf 
09.15 Chapter 9 09 Revisions of Manscript Mortality Outcomes.pdf 
09.16 Chapter 9 10 Revised submission 8 26 2005.pdf 


09.17 Chapter 9 re Mortality Outcomes Attend Surgeon Presence--99 Copyright TXu-262-126.pdf 


Chapter 10: Addendum to: Correspondence regarding the manuscript: 


Mortality and Attending Surgeon Presence at the Time of Operation 
Andrus CH: Addendum to correspondence regarding the manuscript: Mortality outcomes and 
attending surgeon presence at the time of operation. 
U.S. Copyright Office: TXu001274328, December 2, 2005. 
Chapter 10: Sources and Correspondence 


10.001 Chapter 10 Addendum to Correspondence re Mortality Outcomes and Attending Surg 
Presence.pdf 


Chapter 11: Correspondence Regarding Aberrancies in Attending Surgeon 
Supervision of Resident Surgeons in the VA 
Andrus CH: Correspondence regarding aberrancies in 
attending surgeon supervision of resident surgeons in the VA. 
U.S. Copyright Office: TXu001288808, March 15, 2006. 
Chapter 11: Sources and Correspondence 


11.001 Chapter 11 Aberrancies in Attending Surgeon Supervision--0 Chapter 11 Index.pdf 
11.001 Chapter 11 Aberrancies in Attending Surgeon Supervision--0 Chapter 11 Index.pdf 


11.002 Chapter 11 Aberrancies in Attending Surgeon Supervision--0.01 Chap 11 Abrev Overview 
Corr re Aberrancies Attending Surg sup copy.pdf 


11.003 Chapter 11 Aberrancies in Attending Surgeon Supervision--99 Complete Chapt | lcopy.pdf 
11.004Copyright Submission of Chapter 1 1--01 Introduction copy.pdf 


11.005 Copyright Submission of Chapter 11--02 Corr with Dr Grippi VA legal Buffalo NY copy.pdf 
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11.006 Copyright Submission of Chapter 1 1--03 Re corr with White House |_ 30 2006 copy.pdf 
11.007 Copyright Submission of Chapter 11--04 Reto 3_4 2006 to Am J Surg Ed Bland copy.pdf 


11.008 Copyright Submission of Chapter 1 1--05 Continued Corr with White House and Am J Surg 
copy.pdf 


11.009 Copyright Submission of Chapter 11--06 Corr with ICMJE and ACP copy.pdf 
11.010 Copyright Submission of Chapter 11--07 Dec 26 2005 corr with Am J Surg copy.pdf 


11.011 Copyright Submission of Chapter 11--08 Are Attending Surgeons Really Necessary copy.pdf 


Chapter 12: Veterans Health Administration Under Secretary for Health — 
A Crucial but Precarious Job 


History and publications of the VACO Medicine, Surgery, and Psychiatry Directors since 1946— 
(Now, the position of the Under Secretary for Health, VHA, DVA) 


In part from: Andrus CH: To care for him who shall have borne the battle and for his widow 
and his orphan (additional text). 
U.S. Copyright Office: TXu001196220, August 24, 2004. 
Chapter 12: Sources and Correspondence 
12.00 0 Chapter 12— VHA USH - A Crucial but Precarious Job copy.pdf 
12.01 Chapter 12—0.1 Application 2004 Under Secretary for Health Commission_014 copy.pdf 


12.02 Chapter 12 —0.2 2013. 11_13- Application_re USH_ Commission copy.pdf 


12.03 Chapter 12—0.3 2014 05 _12-Sent_to_Counsel_to_Pres-forward_to_Comm_Off-to-OSC 
copy.pdf 


Chapter 13: “The Unfinished Chapter” OR “The Summer of 2014” 
Letter to Mr. Rothwell, Director, National Center for Health Statistics, U.S. Department of 
Health & Human Services, Centers for Disease Control and Prevention, January 26, 2015 


Letter to President Obama and U.S. DVA Secretary McDonald, January 26, 2015 
Chapter 13: Sources and Correspondence 


13.000 Chapter 13 The Unfinished Chapter or Summer 2014—0.1 Chapter 13 Overview copy.pdf 
13.001 Chapter 13 0.2 Cover letter to Rothwell 2 3 2015 copy.pdf 

13.002 Chapter 13 0.2 Cover letter to Rothwell 2.3 2015 copy.pdf 

13.003 Chapter 13 0.3 Letters from CDC copy.pdf 

13.004 Chapter 13 0.4 Letter to Rothwell 2_1 2015 copy.pdf 


13.005 Chapter 13 0.5 1969 04-Tierney-IL372--Attending Physician Rules-- copy.pdf 


13.006 Chapter 13 0.6 2014 08 05-OSC_response_ for Counsel_to President- copy.pdf 
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13.007 Chapter 13 0.7 2014 05 _12-Sent_to_Counsel_to Pres-forward_to Comm _Off-to-OSC copy 
2.pdf 


13.008 Chapter 13 0.8 Letter to the President 2 1 15 copy.pdf 


Chapter 14: —_ Discussions and Reflections 


14.001 Chapter 14 0.8 Discussion and Refections--0.1 Chapter 14 Index copy.pdf 


14.002 Chapter 14 Discussion and Refections--0.2 14 Chapter 14 Discussions and Reflections 
copy.pdf 


14.003 Chapter 14 Discussion and Refections--0.3 2006 _06_18-Whatever_you_say_Doc copy.pdf 
Chapter 15: Epilogue 

15.000 Chapter 15--Epilogue copy.pdf 
Chapter 16: Miscellaneous incomplete never sent letters 


16.000 Chapter 16 Subsequent misc correspondence--Letter to president |_24 15 


16.001 Chapter 16 Subsequent misc correspondence--Letter 5_22 2016 
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The Dilemma Chapter 


Throughout life all of us have experienced times which were pivotal 
or, at least high or low points, that have influenced our choices at the time. 
Seldom, though, are we presented with moral dilemmas with origins several 
decades-in-the-making that could dramatically affect us personally and have 
the potential when confronted by us to become defining moments in our 
lives. 


As with most of us, my early life was directed and influenced by my 
community, my schools, and, most of all, my family and parents. Early 
accomplishments, conflicts, and disappointments centered around social, 
educational, and family situations. During high school, I was required to read 
A.J. Cronin’s: The Citadel!--about the life and times of a physician in Wales 
a century ago. Having experienced vicariously the life of this fictional doctor 
as my only personal encounter with the life of a physician by the time of my 
entry into college, I had begun to plan my life’s path in ways that I had previ- 
ously never contemplated. Although I had always enjoyed math and science 
and reveled in the historical narratives of Pasteur, Koch, and Fleming, never 
in my wildest dreams, though, would I have conceived that I would become 
engrossed in a life and death struggle that had been subliminally present for 
decades but had little to do with the science of Medicine. 


Never previously did I anticipate questioning a vocation which for 
centuries had been perceived by society as “the noblest of professions.” From 
the time of Hippocrates, physicians had sworn Primum non Nocere—first, 
above all else, do no harm. As individuals in this noble profession, could 
we ever contemplate even a minor violation of our sworn mandate? Naively, 
such was inconceivable to me as I entered medical school and later became 
a practitioner in the profession. Even today, I sometimes wonder why it was 
that I should question the presented day permutations in the very founda- 
tions of the medical educational process of teaching by the bedside that had 
evolved and matured in this country through such men as Halsted, Osler, 
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and Cushing at The Johns Hopkins Hospital in Baltimore a century ago. 


the ideal patient-doctor relationship, disregard for some patients due to their 
socioeconomic status—whether deliberate or unintentional—would seem to 
be the very antithesis of the ideal. Yet, aberrations in physician commitment 
and observations of the de facto delivery of disparate medical care to indi- 
viduals are precisely what this text addresses. 


As a practicing surgeon for over twenty years, it has become routine 
for me to be presented with a story in mid-stream. As any non-primary care 
physician will affirm, patients present in a variety of ways—typically from the 
emergency room, as inpatient consults, or referrals from primary care physi- 
cians to our outpatient offices or within the confines of the hospital setting. 
As such, a surgeon’s assessment of a patient’s history is usually focused on 
the presenting problem which may require a surgically-related intervention 
rather than the global focus on all of the patient’s medical problems. Thus, 
the story that will be presented to the reader is a tale that is mid-stream, 
incomplete, and continuing. The passages that follow are really a compen- 
dium of summary reports and correspondence that are, in many cases, in the 
form of primary references. In providing primary references in the description 
to follow, the story at times will be unpolished and somewhat disjointed. The 
reader’s personal assessment, evaluation, theorizations, and conclusions are 
thus of tantamount importance. Indeed, this anthology hopefully will paint 
an incomplete picture to be subsequently finished ultimately by the reader 
regarding the on-going history of the University/VA affiliation, the interac- 
tions of the Teaching Hospitals with Medicare/Medicaid, and the ongoing 
implementation of the doctor-patient relationship. 


For many Americans today, the U.S. Department of Veterans Affairs 
(VA) is a little-known entity; or, at best, the VA ranges somewhere above the 
U.S. Departments of Commerce and Interior in name recognition at the bottom 
of the list of members of the President’s Cabinet posts. It is an entity that is 
viewed by some with distain as it was portrayed by the film industry in the 
later part of the twentieth century generally ina negative light. The develop- 
ment of what is today the U.S. Department of Veterans Affairs had its origins 
on the rainy Saturday afternoon of March 4, 1865¢2,3) It was on that day 
that Abraham Lincoln, the sixteenth President of the United States, recited 
the Oath of Office for the second time in his life. His election in 1860 was the 
definitive spark that ignited the Southern succession from the Union. He led 
the fight to reunite a “House Divided” through four years of bitter conflict that 
pitted brother against brother and father against son. On March 4, 1865, as 
the Civil War was drawing to a close, he was to speak of national reconcilia- 
tion during the concluding sentence of his second inaugural address: 
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With malice toward none; with charity for all; with firmness in the right, as 

_God gives us to see the right, let us strive on to finish the work we are in: tos 
bind up the nation’s wounds; to care for him who shall have borne the battle, 
and for his widow, and his orphan—to do all which may achieve and cherish a 


just, and a lasting peace, among ourselves, and with all nations. 


With this promise, President Lincoln set into motion the later establish- 
ment of Old Soldier’s Homes, public hospitals for the care of Veteran patients, 
the Veterans Administration, and that which today is the U.S. Department of 
Veterans Affairs. 


As will be described more fully in the passages to come, with the 
close of World War II, our country was presented with very unique problems 
regarding the returning veterans. Those that had been injured during the war 
and required ongoing care and rehabilitation would potentially inundate the 
medical services offered by the United States government through the Veterans 
Administration. Also during the war years, the United States government had 
encouraged the accelerated training of students in the medical schools and 
had truncated stateside postgraduate training in the medical specialties for 
many so as to provide increasing numbers of physicians in support of the war 
bel effort around the world. Thus, the United States was presented with a previ- 

ously unconsidered situation—how best to continue the formal education and 

training of young physicians who were veteran military and, at the game time, 
—_ care for an inundation of individuals who were also veterans with ongoing 

medical needs.* What resulted in 1946 would become a 60-year marriage of 

convenience and opportunity—both for veteran patient and physicians-in- 
— | training that continues to this very day—the University/VA affiliation.® 


From the initiation of the University/VA affiliation to the present: 

= many veterans have received medical care, in most instances, equivalent to 
that provided in the universities of our nation; a large contingent of physi- 

cians-in-training have been enriched through VA educational experiences; 

~ and we have all benefited from the medical research encouraged and nurtured 
through the VA. Regardless of these superlative accomplishments h ving been 

realized over the years, though, there have also been negative ceca 

_ of this affiliation. While seldom acknowledged, such negative ramifications of 
this affiliation have had far-reaching effects on both the veteran patients and 

the physicians-in-training. It is these negative ramifications that are the core 

on issues of the following compendium. 


Even with the best of intentions, all too often that which man attempts 

— to accomplish on this earth can be tainted by the environment around us as 
well as by institutions, organizations, and individuals from within. With the 

| VA-University affiliation as a fundamental, organizational, and historical back- 

ail drop, Dear Mr. President: “...to care for him who shall have borne the battle” 
has attempted to analyze and discuss the provision of promised medical care 

to veteran patients over the last sixty years and its interwoven ramifications 
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with all of society. As such, the following anthology is a potpourri of corre- 


and faithfulness to a promised aspiration to care for our Nation’s veterans 
voiced by President Lincoln 140 years ago. As is implied in the title, the 
central organization of this book involves recent correspondence with The 
White House (Chapter 2 and previous communications noted throughout the 
rest of the book) and short essays on varying facets of the delivery of medical 
care to veteran patients of the U.S. Department of Veterans Affairs. Although 
the present format may superficially be viewed as a somewhat incongruous 
collection, the subsequent overall story may be viewed by most as the funda- 
mental story of a human tragedy—of man’s all too frequent indifference to his 
fellow man. As the reader may conclude, this story chronicles much more 
regarding how we as a society, a system of organizations and institutions, a 
bureaucracy, and a nation deal with (or ignore) moral conflicts and dilemmas 
that involve life and death. 


With the body of this book being rather short--only twelve chapters, 
the remaining pages consist of reproductions of primary sources of reference, 
confirmation, and validation in the form of correspondence. The pivotal chapter 
which summarizes and initiates the weaving of the story’s fabric is Chapter 
2: Response letter of March 4, 2006 to President George W. Bush. With 
the subsequent sequences prior to Chapter 12: Discussions & Reflections, the 
reader is thus provided the opportunity to review, question, mull over, and 
draw conclusions regarding the de facto delivery of disparate medical care to 
specific patients in our society in a relatively short period of time. Hopefully, 
these chapters will provide previously little-considered insight into medical 
education in our Nation within the University/VA affiliation and within the 
Veterans Health Administration (VHA) of the U.S. Department of Veterans 
Affairs which is the de facto largest Health Maintenance Organization (HMO) 
in the world. 


While Chapters 3, 5, and 8-11 arein regards to medical education, provi- 
sion of clinical medical care, and ethical behavior of physicians on a national 
level within the present governmental reimbursement structures of Medicare, 
Medicaid, and the VA, Chapter 4: “Ethical Issues In ‘Medicine’ that Touched 
our Family” will provide a very personal view of some of the ramifications of 
the bureaucracies that the author and his family experienced over the last 
decade as viewed by our oldest son. Chapter 4 has its origins in a mandatory 
school term paper on ethics written by our son, Charles Harold Andrus, with 
my assistance as was permitted by his English teacher. Although the paper 
was edited for possible publication in a medical journal, the essence, its style, 
the textbook-like introduction on ethics, and the opinions are, at least for 
the most part, those of a teenager who experienced somewhat vicariously the 
administrative life of a surgeon and a chief of surgery through his father who 
was the Chief of Surgery, Surgical Services, Edward Hines, Jr. VAH, Chicago, 
IL from August 1996 through 2001. Accompanying this article are analyses 
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Chapter 1 
eee 


and responses regarding this paper from the Hiram C. Polk, M.D.., F.A.C.S., 


former Editor-in-chief of The-American-Journal of Surgery, and from-Michael—-—-——- 


S. Goldrich, M.D., the former Chairman of the AMA Council on Ethical and 
Judicial Affairs. The subsequent chapter: “Primum non Nocere” and Practicing 
Medical Ethics in this Era of “The Bottom Line” was my response to Dr. Polk’s 
offer to publish my story as a letter to the editor. Realizing that publicizing 
my personal story in a limited letter would be viewed only as self-serving, | 
composed : *Primum non Nocere’_and Practicing Medical Ethics in this Era 
of “The Bottom Line” only to have it subsequently rejected by The American 
Journal of Surgery. 


The chronological narration from August 18, 1996 to April 2005 that 
describes the tangible occurrences that were the basis for the more inclusive 
discussions of Dear Mr. President: “..to care for him who shall have 
borne the battle...” is contained in Chapter 6: “Doing the Right Thing” and 
Chapter 7: “Dr. Andrus is Arguing Moral Issues—Not Legal Issues. Many of 
the references annotated in the narratives that follow are copies of correspon- 
dence that have been reproduced in the Source and Correspondence portions 
of Chapters 4-11 of this book as primary source verification. Chapter 8: 
Rationing of Medical Care and the Election of 2004 has its origins in commu- 
nications between the author and individuals within the Office of the Counsel 
to the President during the summer and fall of 2004. During that period of 
time, the observed rapidity by which the related e-mails were “opened” elec- 
tronically by some of the copied governmental officials and employees within 
The White House attests to the potential significance these issues might have 
had on the Election of 2004 if they had become known to the general public. 
Even today, these issues could have marked consequences on our political 
system. 


Regarding the fundamental issues raised in Dear Mr. President: “.. 
to care for him who shall have borne the battle...”, Chapters 9-11 are 
subsequent pertinent collections of correspondence I have had with different 
individuals and elements within Medical Organizations and the United States 
Government. 


It is my sincere personal hope that in the writing and collating of this 
text, I, in some small way, as an American and as a physician and surgeon 
have continued and have been faithful to our obligation to the American 
Veteran as was promised in the words of our President: 


...to care for him who shall have borne the battle, and for his widow, and his 
orphan... | 


—Abraham Lincoln, 16 President, United States of America 
| Second Inaugural Address?*, March 4, 1865 
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Respectfully yours, 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Services, Edward Hines, Jr. VAH 
Former Professor and Vice-Chairman, 

Department of Surgery, Loyola University, Chicago 
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of March 4, 2006 
to President Pua 
Geor ge W. Bush oe 


In my ongoing correspondence in late January 2006 with) The White 
House regarding attending surgeon absenteeism during some of the opera- 
tions performed in the VA over the last half of century, I sent a handwritten 
letter by fax through the office of Melissa S. Bennett, the Deputy Assistant 
to the President and Director of Appointments and Scheduling, requesting 
that the President be appraised of the issues that I had raised. The response 
letter of January 30, 2006, ignored any mention of the issues I had raised and 
advised me: 


THE WHITE HOUSE 
WASHINGTON 


January 30, 2006 


Dear Dr. Andrus: 
Thank you for your continued interest in inviting President Bush to meet with you. 


After additional consideration we are unable to accommodate your request. Thank you for your : 
understanding. | td 


The President sends his best wishes. 


Deputy Assistant to the President : 
and Director of Appointments and Scheduling | 
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Although the above letter seems like a polite rejection of an audience 


_request with the President of the United States, it really was-atotal-disregard———-. — 


of the stated intent of my January 24, 2006 correspondence—for nowhere 
in that correspondence did I request a meeting. (The complete hand-written 
message 1s contained in Chapter 11.) In fact, what was stated in part in my 
January letter was the following: 


... Although the President’s advisors will probably attempt to diminish the 
significance-- behind this succinct report are allegations of physician fraud 
(>$5 billion over 35 years) and possible allegations of wrongful patient deaths 
due to alleged physician abandonment. Please look closely at the references 
because a historical “paper trail” has been written and is documented in 
the U.S. Library of Congress. In short, the President by just his appropriate 
acknowledgement could redirect public outrage appropriately towards those 
that caused these occurrences—not his advisors and members of his cabinet 
who have quietly disregarded these over the last five years. Please present this 
letter and the attached documents to the President and his advisors.... 


Thus, on March 4, 2006, the 141‘ anniversary of President Lincoln’s 
address in which he promised to all veterans for all of us: “...to care for him 
who shall have borne the battle,” I submitted a succinct simmers response 
regarding the issues I had raised. Although my letter of response of March 4, 
2006, to President George W. Bush was never subsequently answered by The 
White House, in a few paragraphs that letter summarizes that which trans- 
pired over five years of which the rest of this text describes in detail. Although 
the lack of a substantive reply to my March 4, 2006 letter was disappointing, 
it was predictable. Such a non-response was now expected and predictable 
for the disregard of a contentious issue is the most commonly-employed meth- 
odology in the “going between the horns of a dilemma” in our society today. 
The underlying message of Dear Mr. President: “...to care for him who shall 
have borne the battle...” is and has always been that regarding multiple inci- 
dences of provision of de facto disparate medical care to individual patients 
when one compares that which was provided in the medical centers of the 
U.S. Department of Veterans Affairs and the affiliated university medical 
schools. Such disparate treatment of individuals by some attending physi- 
cians employed both by the VA and the affiliated universities are rooted in the 
subliminal physician perception and tradition that the university physicians 
employed part-time by the VA are donating their services—which they are 
not! While the VA over the last fifty years has defined its mission in the care 
of primarily the indigent and the service-connected injured veterans, some of 
these attending physicians came to equate perceived diminished reimburse- 
ment by the VA in comparison to the private sector as a license to provide 
diminished care to the patients of the VA. Such a compartmentalized mindset 
based on physician reimbursement and on the socioeconomic status of an — 
individual patient or group of patients is essentially contrary to all the codes 
of ethical behavior in medicine beginning with Hippocrates. 
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Thus, the attached letter of March 4, 2006, is a succinct summary of 


whatis to folowing: — ne aan tasteing neato 


130 Emerald Green Court 

Creve Coeur, MO 6314] 
home: 314-99]-2274 
office: 314-344-7463 
beeper: 314-908-907 | 
ax S14 -Rdd-7 590 

Charles Andrus@ssmhe.com 


Page | of a 21 page fax 


March 4, 2006 


George W. Bush 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 
202-456-52 |4 
faxes: 202-456-1647 (Office of the Counsel to the President) 
[ phone: 202-456-7900) 
212-456-6279 (Office of the Counsel to the President} 
202-436-2461 (White Hause Mail Roo) 
202-456-6208 (Melissa Bennett’s Office) 


Dear Mr. President: 


One month ago f received the attached letier’ from Ms, Bennett regarding my 
hand-sritlen correspondence* to her of January 24, 2006. Although Ms. Bennett's letter 
of January 30, 2006 asks for my understanding that you cannot accommodate my request 
to meet with you!, my Ieiter® of January 24, 2006 makes no mention of that specific 
request. Rather, 1 requested of her that she present that letter with the confirmatory 
documentation to provide an introduction w you of the message which | have attempted 
iG communicate through her office to you (and through the Office of the Counsel to the 
President over the last four years). There is new a substantial volume of documentation 
(dihough inconveniently dispersed in the literature") in the Copyright Office af the U.S, 
Library of Congress”"*, and on the lvternet ae that confirms that some patients of the 
U.S. Department of Veterans Affairs (DVA) have been provided Icss-than-promised 
inedical care through their de faecro abandonment by contracted part-time aftend Haig 
physicians who were and are faculiy ai VA affiliated universities. Such is conirary to the 
very foundations of the U.S. Departinent of Vetvrans Affairs which has iis origins [41 
tars age today when President Lincaln promised!” from all of us to all of our American 
. “...40 care for him who shall have borne the battle...” 

While supportive evidence has accumulated in several summarizatians: |.) from 
the VA Inspector General's office on April 23, 2003": 2.) ina presentation ba May 7. 
2003 before the Association for Surgical Education in Vancouver, British Columbia, 
Canada hy myself representing five authors including a former Under Seeretary for 
Health ofthe Veterans Health Administration. OVA': ana 3.) in testimony before 
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a, | " 7 . . fx 7 * ~ Mi “M7 : « . + @it¢ 
Congress by VA Inspecior General Griffin on May §, 2003", it was former US, 
Departnient of Veterans Affairs Secretary Prineipi’s e-mail to me of May 28, 2003 
that officially confirmed Ixceutive Branch knowledge of these issucs when he wrote 


364) 


‘ 


, - : ‘ 4 
as is documented as figure #2 on pages 21 sections 4, 9, 10 of the referenced document!’ 
in the U.S. Library of Congress): 


appreciate your wmail. J could sot agree more about the blatant abuses by some part time 
physicians, We are taking this situation very seriously. 


Antheuy J. Principi 


Nothing i can sav would surpass the expressed gravity of the issues nor the national 
significance of the situation expressed in Sveretary Principi’s message of indignation. 
While Secretary Principi’s message validates ihe issues raised, my profession has 
continued (o obfuscate regarding these issues.'* While “blatant abuses” of substandard 
resident supervision haye resulted in 63 malpractice cases and significant plaintifY awards 
documented by the VA Inspeetur General's office’’, the VA has institutionulized 
malpractice review!’°° and considers adverse outcomes resultant from lack of resident-to- 
alfending physician communication with the legally responsible allending physician (that 
is devoid of malice of intent) as a “systems error.” 

Although Ms. Dennett's communication avoids your acknowledgement of these 
issues, in the final analysis you, as the President of the United Siates of America, are the 
accountabic party. Let us pray lhat we will always profess” 

With malice toward none; wih charity for alk: with firmness in the right. as God gives us 

i see the right, fet us sirive on fo finish (he work we are in: to bind up the nation’s 

wounds; to care for him who shall have borne the battle, and for his widow, and his 

orphan—to do all which may achieve and cherish a just, and a lasting peace, among 
ourselves, and with all nations, 


i respectidly awalt your conskleration. 


Charles Andrus, M.D. PACS,  ~ 

former Physician and Surgeon, Yetcrans Healih Administration, U.S. Department of 
Veterans Affairs and former Chief. Surgical Services, Edward Wines. Jr. VAH, Chicago, 
{linois 


Sineere] ¥ 
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The Dog Lab Chapt 


With many exotic new methods of conducting medical experiments 
including genetic testing and high technology in general, there remains a 
tried and true method of conducting the testing of innovative and poten- 
tiaily life-saving operations and procedures: the “dog lab.” For the research 
physician, physiologist, and surgeon alike, the laboratory specializing in the 
use of large animals, e.g.: dogs, is the place that physicians are able to test 
procedures before they are attempted on human beings. Organ transplanta- 
tion, the development of procedures using endoscopic instruments, the use 
of lasers to perform surgery on the human eye and even surgery through the 
use of remote controlled robots all had their beginnings in The Dog Lab. 


Human nature is not only averse to being exposed to the egrittiness of life 
but it collectively wretches in response to such exposures. As demonstrated 
by Hurricane Katrina in August of 2005, life’s realities are stark, stomach 
turning and piercing. And yet, much of modern life is littered with a erit- 
tiness that we cannot indulge in the focus of the mind’s eye. Whether it is 
the irresolvable nature and sordidness of abortion, the unimaginable, brutal 
and inhumane nature of the Nazi experiments on human beings or research 
of the Tuskegee Study of African Americans with syphilis in which penicillin 
was deliberately withheld in an effort to better understand how the disease 
is spread and what its effects are on the human body, we have little stomach 
for such mind numbing sordidness. The slaughtering of animals for their fur 
and for the protein flesh they provide for our daily fare comes even closer to 
scarring placid images of the good life as it is lived on a daily basis. 


The use of dogs as vehicles for surgeons to learn how to perform new 
operations strikes a similar chord. It is abrasive to human consciousness to 
think that dogs are expendable for such purposes, especially since so many 
fellow citizens treasure them as family members. Dog labs are decades old 
and by nature experimental. Given their unsung role in the development of 
American surgical procedures, it is no small wonder that legions of dogs have 
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been sacrificed on the altar of learning. As such, dog labs have come to repre- 


risk or sacrificed for the good of learning how to do something that would be 
of benefit to human kind. Due to the bloody and unsavory light in which the 
dog lab has come to be cast in the minds of surgical medicine, the dog lab 
has come to represent disparaging metaphor of sometime unconscionable 
practices. 


Many years ago, the term “dog lab” was used as an instructional meta- 
phor to then this newly named Veterans Administration (VA) hospital’s Chief 
of Surgery. A fellow senior surgeon offered the term as a description and an 
explanation of how some physicians have historically viewed the relationship 
between VA hospitals in general and the medical schools with which they 
affiliated over the course of the last sixty years. Thus, historically, the meta- 
phor epitomizes the derogatory sentiments and allusions that some physi- 
cians and medical educators have made in the presence of their educational 
charges regarding the indigent and less-fortunate who are treated in our 
nation’s largest public hospital system. 


The callous use of such a demeaning metaphor signals nothing less 
than a diminishment of human worth. In the verbal attitudes they express, 
all too often medical educators as role models convey implied values that 
impart heavy and unfortunately lasting meaning for their students. It is the 
method by which values both ill and good are transmitted over the course of 
generations. Even if untrue’ initially and intended in reference to only one VA 
hospital, “The Dog Lab” is unimaginably derogatory to the U.S. Department 
of Veterans Affairs as an institution implying a substandard system of health 
care. Furthermore, it demeans and condemns those veterans who utilize 
the VA as their primary source of healthcare as somewhat less-than-human 
experimental subjects. And yet, itis the country’s veterans who exposed them- 
selves in harms’ way to protect our way of life throughout our nation’s history. 
It is those same veterans who knowingly served their country not knowing 
when they were inducted and swore allegiance to the country whether they 
would be stateside for the duration of their military career or die in combat 
within six months of their induction. It is those very same veterans to whom 
Abraham Lincoln 140 years ago promised on our behalf: “...to care for him 
who shall have borne the battle, and for his widow, and his orphan...” It 
is those veterans--the short, the long and the tall, the drug addicted or alco- 
holic, homeless, chronically mentally ill and rife with unrelenting PTSD--to 
whom we owe our way of life. The manner in which they are treated in the 
healthcare system dedicated to them reflects on the very character of our 
country. | | 


‘VA hospitals have been recognized in recent studies as providing an above average standard | 
of healthcare quality. See U.S. News & World Report. July 18, 2005 
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Ethical Issues 
In “Medicine” 
that Touched 


Chapter 
our Family : 


While Chapters 3, 5, and 8-11 are in regards to medical education, 
provision of clinical medical care, and ethical behavior of physicians on a 
national level within the present governmental reimbursement structures of 
Medicare, Medicaid, and the VA, Chapter 4: “Ethical Issues In ‘Medicine’ that 
Touched our Family” hopefully will provide the reader through the eyes of our 
son a very personal view of some of the ramifications of the bureaucracies 
that the author and his family experienced over the last decade. Chapter 4 
has its origins in a mandatory school term paper on ethics written by our son, 
Charles Harold Andrus, with my assistance as was permitted by his English 
teacher. Although the paper was edited for possible publication in a medical 
journal, the essence, its style, the textbook-like introduction on ethics, and 
the opinions are, at least for the most part, those of a teenager who experi- 
enced somewhat vicariously the administrative life of a surgeon and a chief of 
surgery through his father who was the Chief of Surgery, Surgical Services, 
Edward Hines, Jr. VAH, Chicago, IL from August 1996 through 2001. 


Following Charlie’s text: “Ethical Issues In ‘Medicine’ that Touched our 
Family” are letters from: 1.) Hiram C. Polk, M.D., F.A.C.S., the former Editor- 
in-chief of The American Journal of Surgery, and 2.) Michael S. Goldrich, 
M.D., former Chairman, of the AMA Council on Ethical and Judicial Affairs. 
Chapter 5: “Primum non Nocere” and Practicing Medical Ethics in this Era of 
“The Bottom Line” was my response to Dr. Polk’s offer to publish my story 
as a letter to the editor. I realized that publicizing my story in a limited 
letter bemoaning my personal plight would be viewed by most only as self- 
_ serving. Thus, based on what immediately follows, I composed: “Primum non 
Nocere” and Practicing Medical Ethics in this Era of “The Bottom Line” asa 
broad overview of the issues that we had attempted to raise before Organized 
Medicine, the universities, and the United States government in: 
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Ethical Issues In “Medicine” that Touched our t Family 


Gioia Harold eveieas and Charles Hiram Andrus, M.D., F.A.C.S. 


This article is a revised version of a term paper regarding ethical issues 
submitted by Charles Harold Andrus on October 17, 2003 to: English, AP, 
American Literature, Course #1310, St. Mary’s High School, 5648 N. El Dorado 
Street, P.O. Box 7247, Stockton, CA 95267-0247, www.saintmaryshighschool. 


org. 


Correspondence can be directed to: Charles Hiram Andrus, M.D., F.A.C.S.,Vice- 
chairman, Department of Surgery, San Joaquin General Hospital, 500 W. 
Hospital Road French Camp, CA 95231, phone: (209) 468-6620, fax: (209) 
468-6246 candrus@sjgh.hs.co.san-joaquin.ca.us. 


November 6, 2003 


©TXu1-145-557, November 10, 2003, Library of Congress, United States of America 


While we all aspire to doing what is right and instruct others to be 
ethical--seldom, if ever--do we critically analyze our very specific daily deci- 
sions and actions asto whether they are “ethical.” In 1847 at the first official 
meeting of the American Medical Association, the formalization and estab- 
lishment of a code of medical ethics was Initiated.’ Although there have been 
significant revisions of the code (1903, 1912, 1947, and 1994), in general the 
Code has remained the same throughout the last 150 years. As is stated in 
the American Medical Association Principles of Medical Ethics (page xiv)’: 


.. AS a member of this profession, a physician must recognize responsibility 
not only to patients, but also to society, to other health professionals, and to 
self. The following Principles adopted by the American Medical Association are 
not laws, but standards of conduct which define the essentials of honorable 
behavior for the physician. 


I. A physician shall be dedicated to providing competent 
medical service with compassion and respect for human dignity. 


II. A physician shall deal honestly with patients and colleagues, 
and strive to expose those physicians deficient in character or 
competence, or who engage in fraud or deception..... 


In daily practice, though, what is “Ethics” and is there applicability for 
the individual medical practitioner? Ethics is the systematic philosophical 
discipline of evaluating right and wrong behavior.* Except for the literal 
application of “absolute ethicism”, ethics as applied and implemented in our 
lives is relatively dependent on such variables as cultural, religious, and moral 
principles. Traditionally, as applied in our American and Western society, 
relative ethicism is based on Judeo-Christian principles and values. Deciding 
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right and wrong based on a moral principle is the methodology of normative 


Le ethics. The classic examp-_le_of-a-normative-ethic_is the Golden Rule—“Treat—— 
_ others the way you would have them treat you...”(Matt 7: heeds” 


Within normative ethics, duty theories have developed which base 

tad morality on specific foundational principles of obligation.2 Duties to God, to 
oneself, and to others were first advanced by the German philosopher Samuel 

| Pufendorf. In the seventeenth century, John Locke argued the concept of 

_ : rights theories: “...the laws of nature mandate that we should not harm 
anyone's life, health, liberty, or possessions.” Patterned after Locke’s theories, 

the values and foundations of our American society were best delineated by 

= Thomas Jefferson in the Declaration of Independence when it is stated: “We 
hold these truths to be self-evident, that all men are created equal, that they 
are endowed by their Creator with certain unalienable Rights, that among 
these are Life, Liberty, and the pursuit of Happiness.”4 


During our present age, Consequentialism is the ethical tool which has 


been used to distinguish the morality of an action—that is, is the outcome 
or result of an action favorable to our moral principles?? Ethical Egoism 


and Ethical Altruism are mutually exclusive positions of Consequentialism in 
which an action is deemed moral if it is favorable to the person performing the 
action—Ethical Egoism--while in Ethical Altruism the morally right action is 
beneficial to everyone except the person performing the action. Favorable to 
all is Utilitarianism. 


In our society, “ethical” has loosely come to mean that a specific situ- 
= ation, decision, or thought-process adheres to specific societal expectations, 
values, or morals. Ethical discussions that confront us publicly include such 
issues as justification for war, abortion and infanticide, capital punishment, 
nuclear war, business wrongdoings, and environmental concerns and respon- 
sibilities—to name just a few. Yet, in the following case, a specific series of 
events and issues presented complex ethical dilemmas and consequences 


~ to one doctor, one family, and veteran patients in the Chicago area over the 
last seven years that have raised issues with ethical ramification for all of our 
Lo society practicing in this new millennium. 
Case for Ethical Evaluation 


In 1996, Charles H. Andrus, M.D., F.A.C.S., was recruited by the U.S. 
Department of Veterans Affairs and Loyola University, Chicago, to become the 
Chief of Surgery, Edward Hines, Jr. VAH and the Vice-Chairman, Department 
of Surgery, Stritch School of Medicine, Loyola University, Chicago, Upon his 
arrival in August 1996, Dr. Andrus was informed that the biggest clinical 
= problem facing him as the new Chief of Hines VAH Surgery would be to improve ~ 

commitment in the performance of promised contractual clinical services on 
the part of the “part-time” surgeons who were Loyola University Medical Center 
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faculty. An issue of extreme magnitude with many facets and subsequent 


personal consequences for Dr. Andrus-and_his family, it-has its origins inthe -———--—-_ — 


University Medical School/VA affiliation of the American medical educational 
system. With the impending conclusion of the Civil War, Abraham Lincoln on 
March 4, 1865 concluded in his second inaugural address°: 


With malice toward none; with charity for all; with firmness in the right, as 
God gives us to see the right, let us strive on to finish the work we are in; to 
bind up the nation’s wounds; to care for him who shall have borne the 
battle, and for his widow, and his orphan—to do all which may achieve and 


cherish a just, and a lasting peace, among ourselves, and with all nations. 


As a result of this call, state veterans homes and public hospitals to treat 
veterans were established over the next century.® In 1930 when President 
Herbert Hoover signed Executive Order 5398, on July 21, 1930, establishing 
the Veterans Administration, there existed 54 hospitals. In the early 1920s 
with the donation of several million dollars and property in Maywood, IL (near 
Chicago) by his parents in memory of Lieutenant Edward Hines, Jr. who had 
died in France during World War I, the newly constructed public hospital in 
Maywood, iL was renamed the Edward Hines, Jr. VAH’ by an executive order 
of President Warren G. Harding. 


After World War II, at the direction of President Truman and through the 
efforts of Paul Magnuson M.D., F.A.C.S., General Omar Bradley, and General 
Paul Hawley, M.D., the U.S. Government attempted to improve the level of 
medical care offered veteran patients by encouraging the affiliation of University 
Medical Schools with the hospitals of the Veterans Administration throughout 
the United States.° Today, out of the roughly 125 U.S. Medical Schools, 
approximately 75 (~60%) have some teaching/clinical affiliation with the U.S. 
Department of Veterans Affairs. Resident physicians are providing services 
at 130 of the 172 Veterans Affairs Medical Centers (VAMCs) located in their 
respective communities.? The Hines VAH with the Northwestern University 
and the University of Illinois became the first such affiliation arranged by Dr. 
Magnuson, Chief Medical Director of the Veterans Administration from 1948 
to 1951. In order to better solidify the University-Hines VAH affiliation in the 
late 1960’s, the U.S. Veterans Administration sold the eastern half of the Hines 
VAH property (half of ~250 acres) for $1 to Loyola University so as to relocate 
the Samuel Cardinal Stritch School of Medicine of Loyola University from 
downtown Chicago onto the VA property seventeen miles away in Maywood, 
IL. Loyola University is a private Catholic University founded and adminis- 
tered by members of the Society of Jesus (“The Jesuits”). 


Although established with the best intentions that would not only 
benefit the individual veteran patients but also improve and upgrade both VA 
health care and the affiliated university educational, clinical, and research 
resources, the VA health care system has recently been described as “an 
increasingly dysfunctional system of health care delivery.”!° . While over the 
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last fifty years the affiliation has been beneficial to both institutional partners 


by providing clinical, educational, and_research_opportunity, at times it-has———- 


been a non- harmonious union with both the VA and the affiliated-univer- 
sity individually benefiting from the experience while, all too often, through 
individuals, hospitals, and the bureaucracies in the system, there has been 
expressions of disgust and contempt voiced and, in some instances, demon- 
strated towards the veteran patients. 


When Dr. Andrus assumed the position of the Chief of Surgery, Edward 
Hines, Jr. VAH in August 1996, he became the chief of surgery of one of 
the largest VA surgery services in the nation in which approximately 4000 
operating room cases were performed annually and which was staffed at any 
one time by 52 part-time surgeons of 11 surgical subspecialties who were 
all Loyola University faculty, 43 Loyola University surgery residents, and 
numerous Loyola University medical students. As with all other residencies 
which must meet standards regarding medical knowledge and patient care, 
surgery residency training is unique in that there are mandated operative 
experiences of graduated complexity in which surgery residents must have 
independent decision-making opportunities. While such independent experi- 
ences are mandated and a practical necessity in the production of compe- 
tent surgeons, the American College of Surgeons (ACS) and the American 
Medical Associate (AMA) consider “itinerant” or “ghost” surgery where the 
Attending Surgeon is physically-absent: unethical.!!!2, What is more, it has 
recently been reported, that risk-adjusted mortality in the aggregate is mini- 
mized when attending faculty surgeons are more involved in the operative 
care of the patients.'* Thus, a crucial ethical dilemma in surgery residency 
education is: “When, how, in what circumstances, and with what level of 
faculty surgeon involvement and supervision is it acceptable and appropriate 
to permit a surgeon-in-training to operate independently?” While the degree 
of graduated operative independence in physician- in-training education is 
a debatable issue, provision of medical and surgical services at the VA affil- 
late by individual university faculty physicians disparate to that provided by 
the same physicians at the respective university affiliate has been the more 
contentious issue throughout the last fifty years.1*+16 


When Dr. Andrus first became the Hines VAH Chief of Surgery in August 
1996, he was informed that the Loyola University faculty surgeons were physi- 
cally present at 65% of the operations performed. Through multiple meetings, 
personal conversations, and correspondence, he advanced the importance of 
Loyola University surgical faculty physical presence and involvement in the 
care of all veteran patients. Over the course of the five years of his tenure as 
Hines VAH Chief of Surgery, his efforts were successful— documented Loyola 


University faculty surgeon presence in the operating rooms of the Hines 


VAH increased to greater than 80% of all cases and on April 15, 2001, the 
Hines VAH Surgery Service was awarded by the VA National Surgical Quality 
Improvement Program (NSQIP) a “Recognition of Excellence...For LOW outlier 
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status which indicates that risk-adjusted outcomes were better than the 


—average VAMC in: All Non-Cardiae Surgery During Fiscal Year 2000.”!7 (sic 27) 


While Dr. Andrus was somewhat successful in obtaining compliance, there 
were several individual failures. Although provision of non-disparate medical 
care at the VAMC affiliated with a university is a very concrete specific issue, 
the more global issue is the adherence to Abraham Lincoln’s promise: *... 
to care for him who shall have borne the battle and for his widow and his 
orphan.”° While President Lincoln’s statement places no limitation on the 
care promised to veterans, in reality de facto rationing of medical care has 
become all too common both within the U.S. Department of Veterans Affairs 
as well as throughout American society.'*!9 Between January 1999 and April 
9, 2001, Dr. Andrus reported to his superiors instances of denial and delay of 
appropriate medical care to eligible veteran patients. When in March 2000, he 
reported to the VHA Medical Inspector the case of 62 patients who were docu- 
mented to have been refused transfer to the Hines VAH because on paper the 
“hospital was full”, the VA Office of Inspector General assumed jurisdiction 
in the case, deposed Dr. Andrus, and recommended that he obtain federal 
whistleblower protection under the auspices of the U.S. Office of Special 
Counsel.*° While the dutiful bureaucracy announced an impending thor- 
ough investigation, over the next eighteen months little was accomplished 
and whistleblower protection was subsequently non-existent as is consistent 
with other previous cases as has been documented before Congress.?! 


Even though the VHA Under Secretary of Health at the direction of the 
Secretary of the U.S. Department of Veterans Affairs promised a thorough 
investigation of Dr. Andrus’s April 3, 2001 submission of an inappropriately 
delayed transfer of a veteran patient with a surgical emergency”?, the finances 
of the Hines VAH Surgical Service were immediately audited and the admin- 
istrative officer of the Surgical Service was discovered to have defrauded the 
government using his VA-issued credit card, confessed to his fraudulent 
activity, and was subsequently convicted.”7 Using Dr. Andrus’s computer 
codes that access the electronic medical patient record for his credit card 
authorization without Dr. Andrus’s knowledge, the administrative officer had 
purchased computers for resale. With the linkage of Dr. Andrus’s computer 
codes to this criminal activity even though the administrative officer confessed 
that Dr. Andrus had no prior knowledge of the administrative officer’s crimes, 
the VA had never informed Dr. Andrus of the linkage of his medical record 
computer codes to the government credit cards, and the VA Office of the 
Inspector General had confirmed this scenario, VA administrators’ set into 
motion possible disciplinary actions against Dr. Andrus. During the summer 
of 2001 with the threats of disciplinary actions, the very real specter of profes- 
sional ruin, and the continued future uncertainty for his family, in August 
2001 in correspondence with the Secretary of the U.S. Department of Veterans 
Affairs Dr. Andrus announced his pending resignation from the VA after 18 
years of service. | 
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Although the threatening atmosphere had openly resolved with Dr. 


__Andrus’s announced plans to resign, the administrations of Loyola-University 
and the Archdiocese of Chicago refused to openly discuss the issues that 
had been raised regarding the allegations of the de facto delivery of disparate 
medical care to veteran patients. As was written recently by Father Baumhart, 
S.J., former President of Loyola University, on behalf of Francis Cardinal 
George and about the Cardinal in response”*: 


...He has no legal or financial responsibility for Hines VA Hospital nor for 
L.U.C. Health System. He is not convinced that there was serious unethical 
behavior in the institutions’ decision. Even if he were convinced, I think that 
he would be very reluctant to get involved in a single resignation situation. 
With 2,400,000 Catholics in the Chicago archdiocese, the precedent set by 
such involvement would lead to a host of possible demands on the Cardinal. 


Do you have any idea of the demands made on his time now? 


While neither the VA, the Jesuits, nor the Cardinal would address the 
substantive issues regarding the delivery of medical care to eligible veteran 
patients, adverse veteran patient outcomes (even deaths) allegedly related to 
lack of Attending Surgeon supervision were brought to the attention of the 
VA Office of the Inspector General, the U.S. Office of Special Counsel, the 
U.S. Attorney for the Northern District of Illinois, and the Section for Public 


Integrity of the U.S. Department of Justice. 


Over the course of the last two years, there has been ongoing litigation 
regarding these issues before the U.S. Merit Systems Protection Board?5, the 
U.S. Equal Employment Opportunity Commission?®, and the U.S. Court of 
Appeals for the Federal Circuit27. Throughout most, the legal representatives 
of U.S. Department of Veterans Affairs have focused on the fraudulent activi- 
ties of the former Administrative Officer of the Hines VAH Surgery Service and 
credit card linkage to Dr. Andrus’s medical record computer access codes. 
With the VA lawyers submitting ad hominum narratives, the U.S. MSPB 
and the U.S. EEOC have been focused by the VA lawyers on the credit card 
issue rather than that for which Dr. Andrus reported to his University and 
Governmental superiors and for which he became a federal whistleblower: 
The denial and delay of appropriate medical care to eligible veteran patients. 
In appeal correspondence during the summer of 2002 before the U.S. MSPB 
in Washington, D.C., the VA legal representative wrote”3: 


.. All will agree that Dr. Andrus is an outspoken advocate of his own position. 
His arguments are moral arguments. He believes that Abraham Lincoln made 
a promise to Veterans that is not being kept. But M.S.P.B. hearings are not 
platforms for public policy debates over moral issues. Because there is no legal 
issue that remains to be decided, Appellant is not entitled to a hearing.... 


Dr. Andrus responded to this statement with his correspondence to 
the U.S. Merit Systems Protection Board in Washington, D.C. on June 26, _ 
200229: | | 
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...Although I am not a lawyer and thus am probably very naive as to the fine 


letter of the law, I have listed above my assumptions of some of the legalissues = 


in this case. The most important arguments that I have attempted to raise with 
the MSPB, the OSC, the VA OIG, the VHA, the Congress and the President of 
the United States are, as Mr. Hart has stated in the attachment: ‘...moral 
arguments.” Maybe I am extremely naive, but are not the laws of the United 
States government based on the morals of our society? As Thomas Jefferson 
wrote: “...Governments are instituted among Men, deriving their just powers 
from the consent of the governed.”! I respectfully request that the U.S. Merit 
Systems Protection Board grant a positive response to my petition for a public 
hearing before the U.S. Merit Systems Protection Board because the issues 
raised in MSPB Case No.: SF-1221-02-0276-W-1 are both legal and moral. 
As John F. Kennedy wrote in 1956: “A man does what he must—in spite of 
personal consequences, in spite of obstacles and dangers and pressures—and 
that is the basis of all human morality.” /1: Jefferson’; 2: Kenned7*°] 


While there have been objections, delays, and obstruction to disclosure 
by the VA for most of the pertinent information in the U.S. EEOC case, a 
Brief outlining much of the chronology and in regards to most of the patient 
care issues of the cases of Andrus v. the VA was submitted on Dr. Andrus’s 
behalf to the U.S. Court of Appeals for the Federal Circuit on September 8, 
2003.?° While three lawyers including the Director of the Office of Commercial 
Litigation of the Civil Division of the U.S. Department of Justice will litigate 
on behalf of the U.S. Department of Veterans Affairs before the U.S. Court of 
Appeals for the Federal Circuit, on September 22, 2003, in correspondence 
from Kenneth L. Jost, Assistant Director, Office of Consumer Litigation, Civil 
Division of the U.S. Department of Justice, Dr. Andrus was advised?!: 


As you have apparently already contacted the OIG, the agency most directly 
responsible for considering the subject of your complaint, it appears you have 
taken the appropriate action. I do hope you will be able to satisfactorily resolve 
this matter, which I know is of concern to you. 


Ethical Discussion | 


Some of the issues in this case history that should be subjected to 
ethical evaluation and critique are the following: 1) Should the computer 
codes have be given out and with what justification? 2) Is the affiliation of a 
religious based institution with an agency of the U.S. government consistent 
with laws in the Constitution that seemingly proscribe governmental/church 
affiliations? 3) Is rationing of medical care services justified? and 4) Should a 
difference in the provision of medical care between that at the university and 
the affiliated VA hospital be permitted? 


Fraud is contrary to the morals of our society. For anyone to steal from 
others in our society is wrong. Unfortunately, while Dr. Andrus’s computer 
codes were used by another individual to steal, those codes were not just 
for fiscal use. In developing the “electronic medical record”--the only record 
of each veteran patient’s medical and hospital course, the VA inadvertently 
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provided the opportunity for the administrative officer’s fraudulent activity. 
In-providing his-computer codes for patient care and administrative purposes 
to ensure the provision of appropriate patient care, Dr. Andrus employed the 
principle of ethical altruism. Even though Dr. Andrus was not permitted by 
VA policy to give out his computer codes, he felt it was necessary and ethically 
justifiable at specific times to provide such access in order to insure the provi- 
sion of appropriate, timely medical care for the veteran patients at all times. 


The Department of Veterans Affairs being a federal government agency 
is bound to uphold the principle of separation of Church and State as is 
stated in the Bill of Rights: “Congress must not interfere with freedom of reli- 
gion, speech or press, assembly, and petition. Congress shall make no law 
respecting an establishment of religion...”°* While Loyola University is a private 
religious institution, in the University-VA affiliation there is mutual agreement 
that medical care provided will be independent of religious affiliation and 
advocacy. Thus, even though a SUBIC interpretation of the U.S. Constitution 
might precluded such an affiliation, the university and the federal government 
have arrived ata sisiaiaeieaie agreement that is mutually beneficial to both 
parties and, most of all, beneficial to the veteran patients. Recently, in a very 
similar utilitarian fashion, the U.S. Department of Veterans Affairs has agreed 
to another affiliation between the Hines VAH and Catholic Charities that will 
be beneficial to both entities as was announced in the Federal Register*?: 


The Department of Veterans Affairs (VA) published a notice in the Federal 
Register on December 10, 2002, that the Secretary is designating a site at 
the Edward Hines Jr., Veterans Affairs Medical Center, Hines, Illinois, for 
an enhanced-use lease development. The Department intends to enter into 
a longterm lease of real property with Catholic Charities, a not-for-profit 
charitable organization that will finance, design, develop, maintain and manage 
a transitional living center and low-income senior residence for veterans and 
nonveterans, at no cost to VA. 


The most important ethical issue of this affair, though, was: |Is de facto 
rationing of medical care justifiable? Throughout the five years Dr Andrus 
was the Chief of Surgery at the Hines VAH, de facto rationing was sometimes 
evident secondary to bureaucratic obstruction, fiscal limitations, and provi- 
sion of disparate care by some physicians. When Abraham Lincoln promised’: 

..to care for him who shall have borne the battle..”, were there limitations 
implied? Of course not!—Veterans were promised that upon their separation 
from military service if they had honorably served our country, they would be 
guaranteed decent health care by the government. So what is our government 
really saying by all this? During the presiaential race of 2000, then Governor 
George W. Bush stated": 
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The federal government should promote high-quality health care because 
when people need health care, they want to know that they are getting the best 


care possible. One key way to boost the quality of health care is to let people 
control and customize their own care. Patients’ needs must be paramount, 
and innovative providers should not face a false choice between patient care 
and the bottom line. 


Does our government plan to support the people that they are now 
sending to “rid the world of terrorism”? Based on these past events and occur- 
rences, the true implementation and application of Lincoln’s promise are 
always in doubt. 


While the aforementioned issues are being debated in Congress!® and 
the federal court system?®?°,7°27 and instances of medical rationing are issues 
of intense public concern, the most specific and contentious issue that can be 
affected by the individual physician is: Some doctors are not providing equal, 
dependable care for all patients with some patients suffering the resulting 
hardships possibly secondary to less-than-equal provision of medical care. 
This statement seems to be in direct contradiction to the normative ethical 
intent of the AMA’s Principles of Medical Ethics.! Denial or delay in medical 
care with the anticipated adverse consequences is contrary to utilitarianism 
and the normative ethical principles as proposed by our nation’s founders. To 
provide disparate care with public exclamations like: “The VA doesn’t pay me 
enough”, “My family is more important to me”, or “We let the residents prac- 
tice on the veterans—then they can operate on real patients at the univer- 
sity”, are egotistical in intent and do not rise to the level of Ethical Egoism. 
Have we forgotten the Ethical Altruism of men like Albert Schweitzer, M.D.*° 
or Thomas A. Dooley, M.D.%°? 


While consequential ethics was the methodology employed in the evalu- 
ation of this case, we would be remiss if we did not comment on how indi- 
viduals, institutions, and agencies of the Government have dealt with these 
ethical dilemmas. Throughout the last seven years, individuals in the United 
States government have mostly ignored Dr. Andrus’s correspondence. In 
response correspondence this year from Anthony J. Principi, esq., Secretary of 
the U.S. Department of Veterans Affairs, regarding the VA Inspector General’s 
testimony about allegations of disparate medical carel6 provided by some 
university-VA physicians of May 8, 2003 before Congress (Griffin RJ), Mr. 
Principi replied?’: 

I appreciate your e-mail. I could not agree more about the blatant abuses by 

some part time physicians. We are taking this situation very seriously. 


While this statement is admirable, in reality the VA lawyers over the 
last two years have successfully portrayed the issues of rationing of medical 
care, allegations of physician fraud, and adverse patient outcomes before the 
U.S. Merit Systems Protection Board (MSPB) and the U.S. Equal Employment 
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Opportunity Commission (EEOC) as irrelevant directing and successfully 


limiting the focus instead-on the credit card-fraud of the former Hines VA offi- ————— 


cial.*? Although the U.S. Department of Veterans Affairs has now published 
some of the findings of the VA Office of Inspector General!5, the basic 
issue of disparate medical care has yet to rise to the level of general public 
awareness. 


The Jesuits and the Catholic Church hierarchy have refused to get 
involved stating that the Cardinal of the Archdiocese of Chicago cannot deal 
with individual matters. Yet, are these responses morally or ethically right? 
The “Catholic Church” is now listening nationally to pedophile issues because 
it became a national scandal but will not speak to patient care issues of denial, 
delay, and provision of disparate medical care because these are issues of indi- 
viduals?! Of course, the issues of disparate medical care are not just issues 
for the Edward Hines, Jr. VAH, Loyola University, Chicago, or the Archdiocese 
of Chicago. The delivery of appropriate medical care with equity and dignity 
to all patients is of societal and national concern. Irregularities in the delivery 
of medical care in the University/VA affiliation have been known to some in 
the VA, in the Congress, and in the VA affiliated universities at least as early 
as December 19, 1969”. In reference to the apparent dysfunctionality of the 
University-VA affiliation and apparent physician nonfulfillment of contrac- 
tual patient-care responsibilities, an official of the U.S. Department of Justice 
previously stated*®: 


...that the VA -University affiliation was a “cozy” relationship. Since the VA 
was not upset about the relationship and allowed it to continue, there was 
little his office could do to intervene. In short, this was not fraud because it 
was between two “consenting” parties. I [Dr. Andrus] was somewhat taken 
aback and asked if something couldn’t be done knowing there had been some 
preventable deaths....Although it might be extremely “bad management” on 
the part of the VA, if both parties allow this to occur and continue, it is not 
fraud in the DOJ’s view. I /Dr. Andrus] said this was rather ridiculous. He 
agreed and we both laughed. I /Dr. Andrus] thanked him for taking the time to 
have called me since very few people in the government had ever returned my 
phone calls or my correspondence. 


While in the general an ethicist can be quite absolute in the analysis 
of a case, how does one address individually specific moral issues of every 
day life? This case report exemplifies many methodologies of attempting to 
“go between the horns” of ethical dilemmas. To minimize or ignore a moral / 
ethical issue or to distract the focus on a core ethical issue are such meth- 
odologies. In our society today which is often narcissistic, we have all- too- 
often equated that which is legally permissive as moral. Taken to a logical 
conclusion, beliefs that moral values are baseless are most consistent with 
the pessimism of Nihilism.*? Indeed, in this present case, the personal and 
family ordeals and the adverse outcomes sustained by some veteran patients 
could easily engender despair in the entire medical system. 
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American Medicine has always ascribed to and vocalized normative 
ethical principles as those outlinedin the AMA’s Principles of Medical Ethies.’ 


While in the abstract or the general, it is relatively simple and deceptively 
easy to champion that which is ethical in Medicine--it is much more difficult 
to faithfully accomplish the intent of “Ethical Medicine” to deliver medically 
appropriate and timely care to every and all patients—but that is the Ethics 
of Medicine! It is in regards to each and every individual patient that Francis 
W. Peabody, M.D. stated three-quarters of a century ago: “...for the secret of 
the care of the patient is in caring for the patient.”*° 
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Sources and Correspondence 


The two letters that follow were commentary responses regarding “Ethical 
Issues In ‘Medicine’ that Touched our Family.” The first letter was from Hiram 
C. Polk, M.D., F.A.C.S., the former Editor-in-Chief of The American Journal of 
Surgery, offering to me the opportunity to publish what my son had written 
about in a limited way as a Letter to the Editor of The American Journal of 
Surgery: 


So that I might better understand, is it your wish to have this paper published 
as a Letter to the Editor? Ifit is, you might want to dress it up, make a few 
references to it, look at the format of previous letters to the editor and I would 
be glad to get it published. Again, remember that you have only a few hundred 
words to make points that are obviously deeply felt by you. I look forward to 


having your response at your early convenience. 


Extremely grateful for Dr. Polk’s offer, I realized that publicizing my 
story in a limited letter bemoaning my personal plight—even in a small way- 
-would be viewed and discounted by most as only self-serving. Encouraged 
by Dr. Polk’s letter, though, I composed and submitted the initial version 
of: “Primum non Nocere”’ and Practicing Medical Ethics in this Era of “The 
Bottom Line” to The American Journal of Surgery on February 12, 2004 (the 
traditional anniversary of President Abraham Lincoln’s birthday). This was 
a broad overview of the issues that I had attempted to raise before Organized 
Medicine, the universities, and the United States government for |the past 
several years. 


The second letter that follows was from Michael S. Goldrich, M.D., 
former Chairman, of the AMA Council on Ethical and Judicial Affairs. This 
letter arrived at our home in Stockton, California in late February 2004—just 
days prior to the verbal arguments in 03-3162 Andrus v VA before the U.S. 
Court of Appeals for the Federal Circuit. The U.S. Court of Appeals for the 
Federal Circuit is organizationally immediately below the Supreme Court of 
the United States and is physically located in Washington, D.C. just to the 
northeast of The White House, adjacent to the east of Lafayette Park, and 
cattycorner to the U.S. Department of Veterans Affairs Building containing 
VA Headquarters at 810 Vermont Avenue. It would be before this Court 
alone that a very limited (and only officially public) debate would ever occur 
regarding the issues raised in Dear Mr. President: “...to care for him who shall 
have borne the battle...” During the initial years of the new millennium and 
_ aside from the U.S. VA OIG reports and the VA Inspector General’s testimony 
before the U.S. Congress on May 8, 2003, only in 03-3162 Andrus v VA would 
officials of the U.S. Government ever even tacitly acknowledge publicly the 
specific concerns that had been raised before and had been acknowledged by 
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the Editor-in-Chief of The American Journal of Surgery and the Chairman of the 


eee —€ouncil on Ethical and Judicial Affairs of the American Medical Association ~~ 


in the early months of 2004. 


1Andrus, Charles Harold & Andrus, Charles Hiram: Ethical issues in “medicine” that 
touched our family. November 10, 2003, ©TXu-1-145-597. 


2Polk HC: January 22, 2004 letter of concern and proposal from the Editor- 
in-Chief of The American Journal of Surgery regarding Andrus CH: Ethical 
issues in “medicine” that touched our family contained in Andrus CH: “Primum 
non Nocere” and Practicing Medical Ethics in this Era of “The Bottom Line” 
©TXu1-203-831, September 16, 2004. 


3Andrus CH: “Primum non Nocere” and Practicing Medical Ethics in this Era of 
“The Bottom Line” contained in Andrus CH: “Primum non Nocere” and Practicing 
Medical Ethics in this Era of “The Bottom Line” ©TXu1-203-831, September 
16, 2004. 


4Goldrich MS: Letter encouragement from the Chairman of the Council on 
Ethical and Judicial Affairs of the American Medical Association, February 
2; LOU. - | 
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1. Polk HC: Letter from the Editor-in-Chief of The American Journal of fies Janurary 
22, 2004 7 - : - 


Surgery” 


Charles H Andrus. MD. FACS 


sae 


Surgeon and Vice Chairman 
Dapartrnert of Surgery 

San Joaquin General Hospital 
PO Box 1020 

Stockton. CA S& 


{ appreciate your Ieter of January 14° and have read most of the 
matenal thai was atk : 


Several times in the lasi two decades. we have received 
communication fram individual surgeons crying aut about some esl iS 
of unfairness and being. in ther opinion. sacrificed to the grealer goad ¢ 
corporaie medicine. There are examoles where that nas oc curred and 
the whole while they are uncommon. they are cistressinc. 

Se that | might better understand. is if your wish te Lea ave inis maper 
oublished as @ Letter to the Editor? If itis. you might want to dress if up. 
make a few references to it. look at tne format of crevious letters to ihe 
editor and | would te glad to get if published. Again, remember that you 
nave only a few nundred words lo make poinis that are obviously deeply 
fait by you | look forward to having your response at your early 
convenience. 


Yours truly, 
Hiram G Polk. Je M.D 


HCP ios 


Peres 
wes 
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2. Goldrich MS: Letter from the Chairman of the Council on Ethical and Judicial Affairs of 


the American Medical Association, February 23, 2004, 


American Medical Association 


Physicians dedicated to the health of America 


Council on Ethical and $15 North State Street 312 464-4823 
Judicial Affairs Chicago, Illinois 60610 312 464-4799 Fax 


February 23, 2004 


Charles H. Andrus, MD 
_ 4269 Boulder Creek Circle 
Stockton, CA 95219 


Dear Dr. Andrus: 


-'Thé Coiincil oni Ethical aad Fudicial Affairs had the opportunity to review the 


article you wrote on “Ethical Issues In Medicine that Touched our Family” at its 
most recent meeting. 


Your article raises many concerns, which are addressed by the AMA’s Code Code of 
Medical Ethics. Specifically, the article raises concerns about “itinerant” or 
“ghost” surgery. 


Opinion E-8.16 of the AMA’s Code of Medical Ethics addresses the issue in the 
following terms: 


at surgeon: who* allows'a. substituté to operate on his or her paiast 
: ‘without the patient’ s: peeveesee and consent i is ‘deceitful... | 


2 


The surgeon carmot properly delegate to another the duties whith he or 
she is required to perform personally... but may be assisted by residents 
or other surgeons, With the consent of the patient, it is not unethical for 
the operating surgeon to delegate the performance of certain aspects of 
the operation to the assistant provided this is done under the surgeon’s 
participatory supervision, i.e., the surgeon must scrub. If a resident or 
other physician is'to perform the operation under non-participatory 
supervision, it'is necéssary to make a full disclosure of this fact to. the 
patient, and this should be evidenced by an appropriate statement 
contained in the consent. Under these circumstances, it is the resident or 
other physician who becomes the operating surgeon. | 


Your article also raises issues wet denial or delay of care to veterans, Although 
the AMA's Code does riot addréss veterans’ medical care: specifically, it does 
provide general ‘guidance relatedl to access to care: “Notably, the Principles of 


Medical Ethics state “A physician shall support access to medical care for all 
people.” — 


80:2 
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Ethical Issues In “Medicine” that Touched our Family 


Moreover, your article recounts the personal events that occurred during and 
after the investigation into claims of wrongdoing, which you had reported, Your 
actions, again, were supported by the AMA’s Principles of Medical Ethics: “A 
physician shall uphoid the standards of professionalism, be honest in ail 
professional interactions, and strive to report physicians deficient in character or 
competence, or-engaging in fraud or deception, to appropriate entities.” 


The AMA’s Council on Ethical and Judicial Affairs supports your efforts to seek 
improvement to the medical care that is provided to veterans. However, the 
AMA’s Code of Medical Ethics does not contain any ethics policy that speak to 
this specific patient population; rather, the Code views all patients equally and 
as being owed respect and compassion. Unfortunately, other private and public 
stakeholders in the health care system are not governed by these standards of 
medical ethics. Therefore, they cannot easily be held accountable to these 
standards, despite the best efforts of physicians like yourself te establish high. 
ethical standards. 


The Council encourages you te continue seeking legal and policy avenues 
through which changes can be implemented in the Veterans Health 
Administration. We thank you for sharing with us your experience. 
Sincerely, 

Piihel A. Albch AD 

Michael S. Goldrich, MD 


cc: Michael Maves 
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Nocere” and 
Practicing Ethics J 
in Medicine in Chapte 
this Era of “The ‘ 
Bottom Line” 


Upon receiving the previous encouraging letter! from Hiram C. Polk, 
M.D., F.A.C.S., the former Editor-in-chief of The American Journal of Surgery, 
regarding “Ethical Issues In ‘Medicine’ that Touched our Family”, I composed 
over the following two weeks in 2004: “Primum non Nocere’_and Practicing 
Medical Ethics in this Era of “The Bottom Line”?. Although it was very magnan- 
imous of Dr. Polk to have offered that a “letter to the editor” be produced to 
portray my family’s and my plight for publication, I realized that publicizing 
my story in a limited letter bemoaning what had occurred personally to us 
would be viewed by most only as self-serving. Thus, “Primum non Nocere” and 
Practicing Medical Ethics in this Era of “The Bottom Line”? is an extensively 
researched article designed in the medical literature format of The American 
Journal of Surgery to provide a general historical overview of the ethical issues 
involving surgery resident supervision in American hospitals over the last half 
of the twentieth century to the present within the context of Medicare’s IL- 
372°, the University/VA affiliations’, and organized medicine’s mandates® to 
teach professionalism and ethical behavior. | 


Although the subsequent rejection letter® that was sent to me three 
months later from the editors of The American Journal of Surgery [Chapter 5: 
Sources and Correspondence] was disappointing, it was not really a surprise. 
For most, *Primum_non Nocere” and Practicing Medical Ethics in this Era 
of “The Bottom Line”* speaks of a reality that is in stark contradiction to 
our societal expectations of the altruistic, attentive, always-devoted idealized 
persona of the physician for each of us individually. While Dr. Polk acknowl- 
edged that the manuscript contained many good ideas: “I believe there is 
wonderful food for thought and direction as you modify this paper for submis- 
sion elsewhere”®, it was the recommendation to submit it elsewhere with the 
implied admonition not to submit a revised version to The American Journal 
of Surgery that was so telling. 
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In late May 2004, the manuscript was extensively revised and 


submitted_for_consideration_by_ the editors_of the-Journal-of_the-American——-—-—_ 


Medical Association. Chapter 5: Sources and Correspondence concludes this 
chapter with some of the correspondence regarding subsequent sequential 
revisions, submissions, comments, and rejections of “Primum non Nocere” 


and Practicing Medical Ethics in this Era of “The Bottom Line” after Dr. Polk’s 
letter.® 


1Polk HC: January 22, 2004 letter of encouragement from the Editor-in-Chief 
of The American Journal of Surgery regarding Andrus CH: Ethical Issues in 
“Medicine” that Touched our Family, ©TXu1-145-557, November 10, 2003, 
contained in Andrus CH: “Primum non Nocere” and Practicing Medical Ethics 


in this Era of “The Bottom Line” ©TXu1-203-831, September 16, 2004. 


Andrus CH: “Primum non Nocere” and Practicing Medical Ethics in this Era of 
“The Bottom Line” contained in Andrus CH: “Primum non Nocere” and Practicing 
Medical Ethics in this Era of “The Bottom Line” ©TXu1-203-831, September 
16, 2004. 


STierney TM, Director of the Bureau of Health Insurance. Part B payments 
for services of supervising physicians in a teaching setting. Bureau of Health 
Insurance Intermediary Letter No. 372, U.S. Department of Health, Educa- 
tion, and Welfare, Social Security Administration, Baltimore, Maryland, April 
1969. 


*Lewis BJ of the Department of Medicine and Surgery, U.S. Veterans Adminis- 
tration. History and potential of Veterans Administration-Medical School relationships 
for meeting physician manpower needs. Submitted to the Committee on Veterans’ 
Affairs, United States House of Representatives, 92° Congress, 1*t Session, House 
Committee print no. 14, March 11, 1971: 1-23. NLM call number: UH 473 Us8h 
1971. 


SAccreditation Council for Graduate Medical Education. ACGME General 
Competencies Vers 1.3. ACGME Outcome project. September 28, 1999, 1-3. 
(Last accessed, May 22, 2006 at http://www.acgme.org/outcome/comp/compFull. 


asp ) : 


6Polk HC: April 8, 2004 letter of rejection from the Editor-in-Chief of The Amer- 
ican Journal of Surgery regarding Andrus CH: “Primum non Nocere” and Practicing 
Medical Ethics in this Era of “The Bottom Line” contained in Andrus CH: “Primum non 
Nocere” and Practicing Medical Ethics in this Era of “The Bottom Line” ©TXu1-203- 


831, September 16, 2004. ) 
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Chapter 5 


Se eee ee eee 
So as to avoid my personal embarrassment by confirming for the 


_reader that which the Editor-in-Chief of The New England Journal of Medicine 
wrote about me to the Editor-in-Chief of the Journal of the American Medical 
Association in the correspondence that follows, I will not belabor my personal 
analysis of the following correspondence (or waste more electrons). [Chapter 
3: Sources and Correspondence, 3.e] Thus, in the original article format of 
The American Journal of Surgery, | recommend the following manuscript for 
your consideration: 


“Primum Non Nocere” and Practicing Ethics in Medicine 
in this Era of “The Bottom Line” 


Charles H. Andrus M.D., F.A.C.S.* 

Former Chief, Surgery Service, Edward Hines, Jr. VAH, Chicago, IL 
Former Professor and Vice-Chairman, Department of Surgery, 

Loyola University, Chicago, IL 


Vice Chairman, D Department oi f Sur Pcry, San Joaquin General Hospital 


900 W. Hospital Road, French Camp, CA 95231 
“Corresponding author. Tel: +1-209-468-6620; fax: +1-209-468-6246 


E-mail address: candrus@sjgh.hs.co.san-joaquin.ca.us 


Submitted to the Copyright Office of the Library of Congress, United States of America, 
September 9, 2004. ©TXu1-203-831, September 16, 2004 


Abstract 


Purpose: The ACGME core competencies of Patient Care and Profession- 
alism are established on the basic tenet: “To help, or at least do no harm.” Is 
adherence to this principle the driving force in Graduate Medical Education? 
Although the historical and traditionally professed answer is yes, it has seldom 
been critically assessed. Has the preoccupation with the fiscal “bottom line” 
in the daily practice of medicine, which has commanded increasing impor- 
tance, been to the detriment of teaching by example of ethical behavior in 

daily individual physician practice? 


Methods: A review of the political, legal, and de facto clinical application of 
ethics by physicians was conducted from the origins of IL-372 in 1969 anda 
Congressional review of the part-time attending surgeon commitment in the 
VA in 1969 to the present. 


Results: The issuing of IL-372 by the DHEW was a direct response to alleged 
inappropriate attending physician billing of Medicare Part B for services 
rendered by residents with or without supervising attending physician docu- 
mented involvement. IL-372 was just one of many governmental regulatory 
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responses to “teaching” physicians’ possible lack of compliance to the intent 


of their contractual agreements—either actual er impled—with medical insti- 


tutions, Medicare, the VA, and, ultimately, the American people. 


Conclusions: Although the ACGME has committed all GME programs to 
teaching, evaluating, and documenting the training of residents in profes- 
sionalism and ethics, the real teaching of Medical Ethics is by the examples 
in the daily professional life of every physician. 


Keywords: Ethics, Professionalism, Medicare, IL-372, U.S. Department of 
Veterans Affairs, Fraud 


Summary 


Although Medicine proclaims the Hippocratic admonition “to help, or at 
least do no harm”, is adherence to and demonstration of this principle today 
the driving force? The origins of Medicare and the University-VA affiliation to 
their present day influences on Graduate Medical Education are reviewed. 
Although the Medical Profession professed and now explicitly the ACGME has 
committed all graduate medical education programs to teaching, evaluating, 
and documenting the training of residents in professionalism and ethics, the 
real teaching of Medical Ethics is by the examples in the daily professional life 


of every physician. 
Introduction 


While being revised over the last one and a half centuries after the 
initial formalization of a written Code of Medical Ethics at the first meeting 
of the American Medical Association in 1847, the Code of Medical Ethics has 
remained the official expression of the moral foundations of the practice of 
medicine in the United States of America.! As physicians, we have all promised 
with the Hippocratic Oath to uphold and champion: “Primum non Nocere’— 
First, and above all else, do no harm. Medical institutions, for example, like 
the American College of Surgeons have compelled an expression of commit- 
ment by their members to the “Golden Rule” in daily clinical practice in the 
fellowship pledge: “I promise to deal with each patient as I would wish to be 
dealt with if I were in the patient’s position....”? Although personal experien- 
tial observations, memories, and impressions may be central to the “teaching” 
of ethics in medicine®, as practitioners and educators in Medicine today, we 
are now being called to formally teach, document, and evaluate the foun- 
dation of professionalism-- ethics—in medical practice by the Accreditation 
Council for Graduate Medical Education (ACGME) according to the published 
General Competencies.*® 
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Li $e 
While the verbalization and formalization of the concepts of what are 

___the-essence of ethical behavior in medicine have been-articulated-throughout— 
lass recorded time, the implementation of ethical behavior in all elements of daily 
medical practice by individual practitioners, groups, and institutions may not 
be--and are probably not--guaranteed. Medical ethics are the dynamic appli- 

_ cations of the moral principles of our profession to daily situations, In the last 
fifty years in this country, external pressures—especially financial, political, 
societal, and regulatory—have for many practitioners become reasons for 

_ non-compliance, sometimes ever so slightly, with the ideals of medical ethical 

thought and behavior. It is our proclamation of and adherence and applica- 

tion to ethical principles in our daily medical practices that have initiated all 
of us into the noblest’s of professions’. It is the perception of the apparent 
abandonment at times to adherence to these ethical principals over the last 
half a century by our profession in the aggregate that have been researched 
and are now reported in this article. 


Methods 


A historical review was performe the last fifty years of the political, 
legal, and de facto clinical application of ethics displayed by medical practitio- 
ners in their interactions with the two major governmental funding programs 
of physician residency education: Medicare of the U.S. 5p areas Health 
and Human Services (DHHS) and the U.S. Department of Veterans Affairs 
(DVA). The review was conducted from the origins of the University-VA affili- 
ation, Medicare, Medicare Intermediary Letter 372 (IL-372) in 1969, and a 
Congressional review of the part-time Attending Surgeon commitment in the 
Medical Centers of the Department of Veterans Affairs in 1969 to the present. 
Pertinent information was obtained from the U.S. National Library of Medicine 
and U.S. Federal Depository Libraries, the library of the American Medical 
Association, the U.S. Department of Veterans Affairs, the Office of Inspector 

General of the U.S. Department of Health and Human Services (DHSS), U.S. 
Congressional archives, and other University and Government sources. 


Results 


In the national effort to bring the conclusion of World War II to a 
successful climax, there were a large number of physicians-in-training who 
had been untimely drafted out of residencies and commissioned officers in 
the U.S. military.”° With the end of the war in 1945, there would be a glut of 
GI surgeons-in-training molded under fire in the military theaters of Africa, 
Europe, and the South Pacific without final completion of formal surgery resi- 
dencies. In 1946, the first University-VA affiliation agreement was concluded 
between the Department of Orthopedic Surgery, Northwestern University and 
= the Edward Hines, Jr. VAH. By the late 1940s, it was recognized by such 

individuals as Paul B. Magnuson, M.D., F.A.C.S., General Omar Bradley, and 

General Paul Hawley, M.D., thatifresident education (especially surgical educa- 
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tion) in the Veterans Administration’s hospitals was to be comparable to that 


of the University programs, affiliations like that initiated by the Northwestern 
University Department of Orthopedic Surgery and Hines VAH would be neces- 
sary.?!° With the initiation of the University-VA affiliation which was concep- 
tualized by Dr. Hawley and General Bradley, Dr. Magnuson accepted the 
position of the Chief Medical Director of the Veterans Administration (now the 
position of Under Secretary for Health, Veterans Health Administration (VHA), 
U.S. Department of Veterans Affairs) in 1948 with the goal of completing the 
expansion of the University-VA affiliation across the nation. 


Although the medical schools were somewhat reticent and skeptical of 
the prospect of establishing de facto “socialized” medicine agreements, the 
University-VA affiliation concept was implemented throughout the United 
States. In order to better solidify the integration of University Medical Schools 
and the VA in the 1940s through the 1960s, new VA hospitals were built 
in the proximity of University Medical Schools and in some instances large 
portions of VA property were offered to university medical schools to relocate 
on existing VA property.” 


Under the far-sighted legislation sponsored by the House Committee on 
Veterans Affairs, Public Law 89-785, November 7, 1966, specific authority was 
given for Veterans Administration cooperation with medical schools and other 
health-education institutions in the interests of the medical care of veterans. 
This included sharing and mutual use of each other’s resources, exchange of 
medical information, and coordination with the concept of regionalization as 


represented by Regional Medical Programs."’ 


While the University-VA affiliations had been consummated for the 
advancement and improvement of the standard-of-medical-care delivered to 
Veteran patients, guaranteed provision of equitable, high-quality medical care 
for other segments of the population—especially the elderly--was denounced 
by many in organized medicine as the next step to “socialized medicine” in this 
country. As was summarized a year after Medicare had become law but prior 
to its implementation, in a May 1, 1966 address by Francis JL Blasingame, 
M.D., Executive Vice-president of the AMA, before the Louisiana State Medical 
Society’: 


The position of the American Medical Association vis-a-vis Medicare has not 
changed. : | 


We consider the law unnecessary and unwarranted and not in the public 
interest. We have not altered that opinion... | | 
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Sanne ee 
We have tried to warn that the federal responsibility and authority under the 
measure would require regulatory implementation that would result in outside. 


interference in the practice of medicine, hence would seriously restrict ability 
to provide the quality care that patients have received in the past. Moreover, 
we Saw no moral justification for the use of coercive power of the state to take 
tax funds from millions at the low end of the income scale and to spend those 
funds for many who are not in need.... 


The position of the AMA since enactment of Public Law 89-97 has been |to try 
in every way open to us to make this law work as well as any such law can, to 
minimize its bad effects on the profession, to protect the right of physicians to 


make decisions, and to prevent disruption of service to patients.... 


Discussion of guaranteed provision of medical care for the elderly was one 
of the contested issues during the October 1960 Kennedy-Nixon presidential 
debates.'* Despite much political posturing and views by many that this was 
a contentious concept, Medicare was passed by Congress and signed into law 
by President Lyndon Johnson as Public Law 89-97 on July 30, 1965.14 


It was only four years later, though, that “teaching” physician alleged 
abuse of both Medicare’* and the University-VA affiliation!®!7 came under 
Congressional scrutiny. In April 1969, the Social Security Administration 
which administered Medicare at the time ordered Blue Shield of Illinois, the 
financial administrator for Medicare in Illinois, to suspend making payments 
to the Associated Physicians of the Cook County Hospital (APCCH) which had 
previously received approximately $1.6 million in Part B reimbursement for 
teaching physicians services.’* With the issuing of Intermediary Letter 372 (IL- 
372) in April 1969 to the Medicare administrators like Blue Shield of Illinois, 
rules were established governing “teaching physician” reimbursement for 
services rendered with resident physician involvement.!®& In the concomitant 
U.S. Comptroller General’s Senatorial- initiated investigation, in nine of eigh- 
teen audited operative cases reviewed at the Cook County Hospital, Chicago, 
IL, no attending “teaching” surgeon physical presence or involvement in the 
procedures were ever identified.'!5 The dispute continued for months with 
the government demanding repayment for undocumented physicians services 
from the APCCH without resolution.'*?! The third volume in a series enti- 
tled International Healthcare Ethics relates the history of the Cook County 
Hospital, The Old Lady on Harrison Street.?? Although there is no direct 
mention of the IL-372 or the U.S. Senate investigation, the following is stated 
in that book regarding Medicare billing at Cook County Hospital: 


In 1967, the hospital put in place an expanded fiscal control system, which > 
enhanced the identification of Medicare patients allowing the collection of fees 
from the government. By 1969, 32.9 percent of the hospital’s funds came from the federal © 
government, ... [page 300] 
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...County Hospital physicians had no thoughts of personal fees, in the days 
___when all patients were truly indigent. The medicaid and medicare programs, 


‘initiated by the government, had provisions for the payment of fees to 
physicians. The programs were geared to the private practice sector. 


In many teaching hospitals, the professional fees generated by medicaid and 
medicare programs were seen as means to support academic activities such 
as teaching, and research. To this end, the Associated Physicians of Cook 
County Hospital was formed. Money was collected and used for professional 
travel, teaching aids, research, and medical equipment. None of the money 


was used for salary supplements by the physicians. [page 327] 


While not addressing the guidelines for “teaching” physicians that were in 
dispute with the issuing of IL-372, the previous passage does demonstrate 
the explanation forwarded publicly by the physicians of the APCCH at the 
time. 


Resultant from the aforementioned investigation!*® and the issuing of 
IL-372'°, during the first half of the 1970’s decade, reimbursement could and 
was suspended for variable periods of time for physicians in teaching- insti- 
tutions until each teaching institution had attained an acceptable level of 
compliance as per the review by the U.S. Department of Health, Education, 
and Welfare (DHEW).”? Throughout the 1970s and 1980s, internal memo- 
randa and correspondence in the DHEW focused on refinements in definitions 
and minimum standards to be met for qualified reimbursements to teaching 
physicians by Medicare.”* 


Even though on October 15, 1976, President Gerald Ford signed into law 
PL 94- 505 establishing the Office of Inspector General in the U.S. Department 
of Health, Education, and Welfare’, it was not until the implementation of 
the CPT Evaluation and Management (E&M) Codes in 19927 and subsequent 
detailed guidance in 1996, that a methodology was in place that the Office 
of Inspector General of the U.S. Department of Health and Human Services 
(DHHS) could apply as Physician at Teaching Hospitals (PATH) Audits.*” The 
final Health Care Financing Administration (HCFA) rule revising the regu- 
lations regarding teaching physicians was explicitly defined on December 
8, 1995.78 In phase I of the PATH process, six University Medical Centers 
were reviewed: the University of Pennsylvania, Thomas Jefferson University, 
Dartmouth-Hitchcock Medical Center, Yale University, the University of 
Virginia, and the University of Pittsburg.2” Discovering lack of adequate 
documentation of physician involvement in Medicare Part B billings at the 
University of Pennsylvania, remuneration with penalties totaling over $30 
million dollars were levied against the University and subsequently settled 
with the U.S. government. Thomas Jefferson University was next reviewed, 
subsequently settling with the government for approximately $12 million in 
fines and penalties. Of the first six institutions reviewed, only at Dartmouth- 
Hitchcock Medical Center and Yale University were billing errors found to be 
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negligible. As was noted by the U.S. General Accounting Office (GAO) regarding 
the Pennsylvania and Jefferson_settlements?”: “Representatives from the two 
head institutions told us that the applicable damages and penalties—if the institu- 
tions were found liable by a court for submitting false claims—were of ereat 
concern and influenced their decisions to agree to a settlement with DOJ.” 


Although the GAO in its report raised concerns that the initial reviews 

may have overstated problems?’, officials of the Association of American 

hel Medical Colleges (AAMC) objected in the press??, and the AAMC and others 
later filed lawsuits27 contending that the U.S. Department of Justice was 

coercing settlements from teaching institutions through threats of federal 

_ lawsuits, all medical schools and all graduate medical education training 
programs had been placed on notice by the DHHS Inspector General’s office. 

Throughout the country, CPT coding sessions were instituted to ostensibly 

~ “train” teaching physicians to code properly. At least one university mandated 
that only faculty surgeons could dictate operative procedure reports so as to 

guarantee the physical presence of the teaching physician at every opera- 

- tion. The penalties levied against reviewed institutions were paid as settle- 
ments to the U.S. government thus precluding subsequent litigation; and, 
thus, no public admission of culpability by any Graduate Medical Education 
institution or Organized Medicine has ever been made. While Medicare Part B 
payments to “teaching” physicians were based on methodologies esa in 
the fee- for-service concept, many University faculty physicians and surgeons 
were employed by the Veterans Administration as contractual part-time or 
full-time federal employees. In December of 1969 and September 1970, the 
Veterans Affairs committee of the U.S. House of Representatives issued Part 
I’° and Part II'’, respectively of a 2247 page document outlining alleged abuses 
of non-contractual fulfillment by VA-University attending physicians.!3 In 
response to the revelations from this Congressional investigation (pages 1863- 
1865)*’ on February 2, 1970, Marc J. Musser, M.D., the newly appointed Chief 
Medical Director, restated for all VA Directors and Chiefs of Staff throughout 
the country the “Fundamental Principles and Policies Pertaining, Department 
of Medicine and Surgery, Veterans Administration” which reiterated the 
intent of the formulation of the University-VA affiliation. With this letter, the 
= Veterans Administration codified and implemented closer attending physician 
time documentation and scrutiny. As many physicians considered mandated 

time constraints (“punching-the-clock”) and increased scrutiny and oversight 

~ counterproductive to academic freedom, stifling to teaching-program growth, 
and subliminally downright insulting, multiple objections were raised that 

in the aggregate disregarded the “gentlemen’s agreements” and noble inten- 

_ tions of the University-VA affiliation and refocused the issues as a contempt 
of heavy-handed government. (e.g., pages 1952-1954)!” 


La Ironically, in “A Report of the Ad Hoc Committee on Surgery of the 
Veterans’ Administration Task Force on Education, Medical Research, and 
Affiliations with Education Institutions” of December 1969 (pages 1839- 


_49 - 


2/27/2024 
1T of 536 


“Primum Non Nocere” and Practicing Ethics in Medicine in this Era of 
“The Bottom Line” 


1853)*’, the committee which was composed of surgical leaders from the VA, 


universities, and national surgical societies made no-mention—of the-non- 


fulfillment of contractual commitments by individual physicians, which were 
possibly fraudulent; had been the focus of the investigation which cause the 
establishment of committee; and, at the very least, were de facto contrary to 
the ethics of the profession. The ad hoc surgery Committee’s report focused 
“blame” squarely on governmental underfunding of the VA ignoring completely 
individual physician legal responsibilities and moral commitments: 


...It is the feeling of this committee that the major issues facing the Veterans’ 
Administration are clear. In order to insure a productive future for the Veterans’ 
Administration medical program, the main need is not to define new policies 
or programs, but to generate the political and financial support required to 
implement those policies and programs upon which all thoughtful observers 
of the Veterans’ Administration medical program already agree. The greatest 
single problem facing the Veterans’ Administration medical program is how to 
dispel the vain hope that high quality medical care can be provided without a 
substantial increase in budget..... 


The major threat to future affiliation between Veterans’ Administration hospitals 
and medical schools is the current inability of Veteran’s Administration 
hospital to maintain an overall quality equivalent to that of university teaching 
hospitals, primarily because of inadequate funding... 


The recruitment of qualified professional staff is a major problem in many 
Veterans’ Administration hospitals—partly because of inadequate personal compensation, 
but also because Veterans’ Administration hospitals are all too frequently “second-class” in 
facilities and staffing, when compared with university hospitals.... 


One important factor affecting recruitment is the fact that Veterans’ 
Administration hospitals are all too frequently inferior to their university 
counterparts with respect to the physical plant, funding, staffing ratios, 
and specialized facilities for patient care...Surgeons are reluctant to work in 
second-rate hospitals, irrespective of their personal income. The opportunity 
to practice medicine in an “ideal” environment is just as important as personal 


salary. 


The most practical current solution to Veterans Administration surgical salary 
inequalities in university-affiliated hospitals is a liberalized part-time system 
in with a geographically adjacent university hospital. 


...Veteran’s Administration medicine in general does not presently provide 
medical care comparable to that available in university hospitals, or even in 
good community hospitals. This is primarily because of inadequate funding. 
It is likely that the quality of care will deteriorate further until the government 
commits itself to pay the high cost of modern, high-quality, comprehensive 
health care. Provision of an adequate budgaé will facilitate staff recruitment, 
improve medical school relationships, improve patient care, and make possible 


training of health care personnel for the benefit of the entire country. 
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Indeed, by such refocusing of the issues raised by the Co gressional 


—investigation-of 1969-1970 around-insufficient governmental funding, the 
— scrutiny of the individual physician’s commitment and moral obligations to 
the VA were minimized and the blame was now squarely on the VA! Although 
subsequent time documentation was implemented throughout the VA system 
as handwritten time cards and there may have been some internal audits, 
there seemed to be little consistent or sustained internal oversight within the 
VA. This resulted in general disregard for the timekeeping process and little 
individual physician concern or sense of responsibility regarding fulfilling the 
intent of contractual time commitments or concern over possible ramifica- 
bad tions if audited. | 


Congressional-attempted resolution of the identified physician prob- 

= lems were also concretely refocused on disparate physician compensation 
between the universities and the affiliated VA medical centers rather than 
monetarily-driven de facto disparate provision of medical care due to physi- 

- cian perceived under-reimbursement; e.g.: “The VA doesn’t pay me enough!”. 


1 . 


In a series of bills nominally intended to recruit, retain, and incentivize physi- 
cians, Congress enacted laws that amended title 38, United States Code, which 
is the legal directive regarding federal physician remuneration.°°?2 During the 
latter half of the 1970s, there were a series of reports mandated by Congress 
to evaluate the efficacy of these incentive measures.33°6 While the initial 
reports**° were at least positively guarded at gauging the successfulness 
of increased physician recruitment and retention, in 1979 the VA Associate 
LJ Deputy Administrator in his cover letter to the Chairman of the Committee on 

Veterans’ Affairs, U.S. House of Representatives concluded**: 


Initially, this Act had been helpful in meeting the stated legislative goals that 
were to assist the Department of Medicine and Surgery in the recruitment and 
retention of well qualified physicians and dentists necessary for the delivery 
of quality medical care to the veteran. However, it has since lost much of its 
effectiveness. 


As was noted last year, there still remains the need to find a long-term solution 


_ to the problem of physician and dentist pay in the Department of Medicine 
and Surgery. 
" With the method of reimbursement in the VA being based on salaried 
contractual time commitment rather than the financial incentive of Medicare 


Part B “fee-for-service” payment methodologies to teaching physicians, the 
U.S. Department of Veterans Affairs (DVA) has probably been much more 
dependent over the years than Medicare on the individual teaching physi- 
= - cian’s compliance with and actual fulfillment of the intent of the individual 
physician’s contract. Indeed, unlike the guidelines for “teaching physicians” 
as first described in IL-372, the VA did not formalize rules that could be 
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readily applied to the audit process. From the beginning, the University-VA 


affiliation was to be based _not-on regulations, oversight, or-audits but-on————— 


mutual need and trust. (e.g.: pages 303-304)’ 


Beginning in the early 1980s, the VA began documenting the super- 
vising attending surgeon’s physical presence or availability at time of oper- 
ation scoring as levels of supervision of resident surgeons on a 1-5 scale 
initially and later by a 0-3 scale. As was stated in the late 1990s version of the 
VHA Handbook 1400.1: RESIDENT SUPERVISION?’: 


The “level” of staff involvement (as defined in the VHA Veterans Health 
Information Systems and Technology Architecture (VISTA) Surgical Package) 
will be documented in the computerized surgical log (a part of the VHA VISTA 
Surgical Package), consistent with the following scale: 


1. Level 1. Staff practitioner is physically present and directly involved in the 
procedure; 


2. Level 2. Staff practitioner is present and available for consultation; or 

. Level 3. Staff practitioner is immediately availabie to the resident ior 
consultation and support via telephone or other telecommunication 
device, and is available in person in a reasonable period of time, as defined 
by local policy. The service chief is responsible for periodically reviewing 
cases done under Level 3 supervision to ensure that such supervision is 


G) 


appropriate. 


Even today in the VA, attending surgeon level of participation can be docu- 
mented in the operating room and a summation of total operative time per 
attending surgeon can be generated. Unfortunately, the time outside the oper- 
ating room is not recorded in a similar fashion thus precluding any mean- 
ingful surgeon-specific time audits. This is not to say that, as a first approxi- 
mation, attempts of tracking surgeon time have not been performed by the VA 
Office of Inspector General—for they have under the banner of the Combined 
Assessment Program (CAP) (e.g.: Hines VAH CAP: The VA OIG included their 
findings as well as an extensive rebuttal of the perceived shortcomings of the 
methodology of tracking surgeon time utilized in the report.°*) 


The reimbursement methodology of VA physicians is but one of many 
striking contrasts in comparison to Medicare. For Fiscal Year 2001, Medicare 
was estimated to service ten times the beneficiaries than the VHA (Medicare: 
40.0 million vs. VHA: 4.0 million) with greater than 10 times the expendi- 
tures of the VHA (Medicare: $242.2 billion vs. VHA: $20.9 billion).°° While 
Medicare expenditures are directly for medical services rendered under Part 
A and Part B and for direct resident salary support for graduate medical 
education?®, the Veterans Health Administration (VHA) not only has direct 
resident salary support for graduate medical education but also must remu- 
nerate all employee salaries including attending physicians, supplies, capital 
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purchases, and institutional upkeep for the many clinics and 165 hospitals 


—of the U.S. Department of Veterans Affairs. With such additional overhead in 
comparative proportions to Medicare, the VA has found it necessary to finan- 
cially stratify veteran patients in enrollment priority groups (Priority Groups 
| — 8) and is now rationing medical care based on this stratification. In 
addition, de facto rationing of medical services sporadically and disparately 
has occurred due to exceeding arbitrary diminished authorized bed capacity 
at specific VAMCs.*!-42 


While rationing both by bureaucratic and de facto methods may reduce 
accessibility to previously promised medical care for some Veteran patients, 
without guidelines and punitive consequences similar to IL-37 2, |there is no 
way at present that the VA can insure equity of provision of medical care (VA 
vs. University) by teaching physicians for the unique individual patient. It 
was not until the Congressional passage of PL 95-452 and signature into law 
by President Jimmy Carter on October 12, 1978 two years after the establish- 
ment of the DHEW Office of the Inspector General, that Offices of Inspector 
Generals were established in many of the other agencies of the executive 
branch of the federal government including the Veterans’ Administration.?2 
As with the DHEW Office of Inspector General, the VA Office of Inspector 
General (VA OIG) began reviewing in the 1990s issues regarding physician- 
staffing and the University-VA affiliations that had been initially raised in 
1969. In 1997, the VA OIG*: 


Demonstrated that there were significant disparities in physician staffing 
among VAMCs with similar workloads, missions, and levels of affiliation. These 
disparities were most significant among the 64 VAMCs that we classified as 
highly affiliated, those with large resident training programs and significant 
research activities 


The extent of the staffing disparities could not be explained by VHA’ data 
pertaining to physician time allocated to patient care, education, or research; 


? 


to the number of residents or physician extenders; or to differences in acuity 
or complexity of care. The inequitable distribution of staffing occurred because 
of VHA’s reliance on institutionalized historical-incremental budgeting, which 
has not adequately responded to changing regional demographics, and because 
VAMCs have not had a physician staffing methodology or detailed operating- 
level performance indicators that would help them determine the numbet and 


type of physicians needed. [page 5] 


Six years later, though, Richard J. Griffin, VA Inspector General, focused on 
individual physician commitment to their individual contractual agreements 
with the VA testifying before Congress regarding identified apparent part-time 
physician fraudulent activity.*5 As is stated in the VA Inspector) General’s 
audit of part-time attending physicians last year upon which the Mr. Griffin’s 
testimony was based“: | | 
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...From our discussions with managers and physicians at five VA medical 


__centers_and VA’s Central Office, universities-generally pay-their physicians-@ 


base salary plus additional compensation based on the number of procedures 
or the level of productivity they achieved in their clinical practices. This 
compensation package provides a strong incentive for physicians to maximize 
the time they spend at the university medical schools. When the physician’s 
supervisor has the same incentive based compensation package—as is 
apparently the case at affiliated VA medical centers—the integrity of the 


supervisory role is compromised. [page 7] 


Although individual physician activities deemed fraudulent are intol- 
erable, does the physical presence of a “teaching” physician really make a 
difference in clinical outcomes? Without the mandated guidelines of IL-372 
in the VA, the clinical significance of attending surgeon involvement within 
the operating room was recently evaluated and preliminarily reported before 
the Association for Surgical Education.*’ When the aggregate risk-adjusted 
observed/expected mortality ratio was compare against the percentage of 
attending surgeon physical presence at time of operation among the four VA 
hospitals in Chicago, the coefficient of determination (r2) was found to be 0.77 
which suggests that 77% of the O/E mortality variation is due to the attending 
surgeon’s presence during operation. Stated in a more obvious and concrete 
way: from this initial study, it is suggested that patients in the aggregate 
demonstrated better risk-adjusted survival when the attending surgeon was 
documented to have been physically present during the operation. Although 
the VA Inspector General recently testified before Congress regarding alle- 
gations of fraud, waste, and abuse involving part-time surgeons within the 
University-VA affiliation*’, it is the apparent diminished quality of provision of 
medical care when teaching physicians are less intimately involved with each 
and every individual patient that is so telling! 


Discussion 


Since the implementation of Medicare on July 1, 1966, a minimum of 
two complete generations of physician residents dealing with adult patients 
throughout the United States have now been trained by attending physicians 
under the auspices of Medicare or the VA or both. As the aforementioned 
results of this review have documented, throughout this time physicians-in- 
training have all been exposed to examples of sometimes less than the altru- 
istic, caring, ethical persona of the physician that our profession proclaims. 
The present call by the ACGME to teach and evaluate in residencies the Core 
Competencies of Professionalism and Ethics is long overdue’, but to struc- 
ture didactic lectures as the primary method of teaching Ethics in Medicine 
without a general change in our “ethical” daily behavior has been contradicted 
by the aggregate physician performance in the past during our lifetimes. 
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Virtue, morality, and ethical behavior cannot be legislated. Our present 

~~ ~~~—~societal- misconceptions of increasing regulatory and legal controls are not. 
= solutions to moral problems nor are they even assurances that right in the 
end will be accomplished. The focus on the core ethical issues of delivery 
of appropriate, non-disparate, promised, medical care by every physician to 
every patient have all too often been misdirected and minimized in importance 
from the essence of the issues by distractions—such as: codifying and bench- 
marking teaching physician performance and etiquette; the institutionaliza- 
tion of proper coding methodologies; and by blaming the very institutions that 
have been short-changed as the apparent results of individual physician indif- 
ference, greed, and arrogance. Today, quality assurance methodologies are 
just the latest wrinkles and distractions in this litany. Recently proposed solu- 
tions to help decrease medical errors today have been to encourage increased 
reporting of medical errors in the aggregate.*8 In an attempt to address 
medical errors, the U.S. Department of Veterans Affairs has now implemented 
the PSRS (Patient Safety Reporting System) as patterned after the ASRS 
= (Aviation Safety Reporting System) which is the NASA-FAA reporting system 
for the last 30 years.*° It is the individual patient that is placed, first and fore- 
most, in jeopardy as a result of adverse medical outcomes--not the physician. 
= “Unfortunately, as Dr. James Bagian, former astronaut and now director of 
the National Center for Patient Safety, Veterans Health Administration (VHA), 
eloquently stated recently before the joint annual meeting of the Association 
_ of Program Directors in Surgery and the Association for Surgical Education, 
the ASRS works not only because it is voluntary, nondiscoverable, anony- 
mous, and nonpunitive, but also because the pilot is always the se to the 
ace crash site.”*9 While individual physician-associated errors previously have 
been or even now may be identified, what is truly reprehensible is when such 
adverse outcomes are the result of physician indifference, intolerance, or lack 
7 of concern towards the patient as reflected in physicians attitudes and inter- 

actions with societal medical institutions and medical mores. 


_ We as a profession proclaim: Primum non Nocere—first, and above all, 
do no harm. It is our actions that always speak louder than words. Where 
are the Schweitzer’s* and Dooley’s®! of today? In a recent front page article 

of American Medical News entitled: Generation Gripe: Younger doctors less 

dedicated, hardworking?, it is stated: “Some older physicians believe the new 
breed’s emphasis on their own lives puts patients second.”*2. What this new 
breed has observed in the older breed in the aggregate is that they sate previ- 
ously also put patients second by not fulfilling or by minimizing their contrac- 
tual commitments to certain patients, groups of patients, or medical institu- 
tions. Are the new breed really any different than the older breed? 


Medical Ethics is living that which we preach as physicians and 

~ surgeons—every day, with every patient, regardless of how or how-well we 
will be recompensed. Belonging to the profession of Medicine does not, by 

itself, make one individual, a group of physicians, a medical society, or the 
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ageregate of physicians of an era: Ethical. On the contrary, each and every 


interactions with patients ethical behavior. As has been alluded to throughout 
this historical critique, each and every physician by his or her professional 
interaction with institutions, group s, and each and every patient has the 
potential of detracting and diminishing, possibly even ever-so-slightly, from 
the stated ethical intentions of our profession. 


Our society and the world today possess the powerful ability to commu- 
nicate at nearly the speed of light. As such, the very fabric of what makes 
us moral and ethical beings has become extremely tightly woven across the 
expanse of our profession and society in general. What one individual does, 
whether for good or for bad, now can be magnified and communicated almost 
instantaneously. In reconstructing this story which spans a time greater 
than half a century, one has to marvel at how seemingly unrelated physician 
perturbations from public policy and intent have stimulated congressional 
investigations, potential litigation, and possibly public disgrace and scan- 
dals—all have had the potential of the subliminal diminution of the integrity 
of physicians in the public’s eye. With excuses, legal maneuvers, and public 
distraction and non-discloser, we physicians have diminished the Ethical 
standing of our Profession not by openly advocating for unethical behavior 
but by subtly condoning minor perturbations from that which in reality is the 
stated foundation of our profession: Primum non Nocere. Statements like: “I 
promise to deal with each patient as I would wish to be dealt with if I were in 
the patient’s position...”* and “...for the secret of the care of the patient is 
in caring for the patient”*’ are just restatements or variations on the intent 
of Primum non Nocere: First, and above all else, do no harm. As the sands 
of times pass unrelenting, each one of us, as physicians, are called upon to 
demonstrate the intended ethical behavior of our profession. Our mentors are 
our daily doctor-patient interactions and the clinical examples of our fellow 
physicians; our evaluators are our patients, our profession, and our society; 
and the confirmation of our ethical behavior is history 


“,..knowing that here on earth God’s work must truly be our own.”°* 
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_ Sources and Correspondence 


“Primum non Nocere” and Practicing Medical Ethics in this Era of “The 
Bottom Line”! speaks of a reality that is in stark contradiction to i societal 
expectations of the altruistic, attentive, always-devoted idealized persona of 
the physician for each ofus individually. While Dr. Polk acknowledged that the 
manuscript contained many good ideas: “I believe there is wonderful food for 
thought and direction as you modify this paper for submission elsewhere”?, it 
was his recommendation that the revision be submitted elsewhere rather than 
to The American Journal of Surgery that was so telling. Chapter 5: Sources 
and Correspondence concludes this chapter with some of the correspondence 
regarding subsequent sequential revisions, submissions, comments, and 


rejections of “Primum non Nocere” and Practicing Medical Ethics in this Era 


of “The Bottom Line”! after Dr. Polk’s letter of April 8, 2004.? 

If the reader scrutinizes that which is contained in the following chapter 
appendix [Chapter 5: Sources and Correspondence], the accompanying corre- 
spondence contains letters and e-mails from the editors of various journals 


regarding: “Primum_non Nocere’ and Practicing Medical Ethics in this Era 


of “The Bottom Line”. Most acknowledged that they agreed with the basic 


premise and concerns raised in “Primum non Nocere” and Practicing Medical 


Ethics in this Era of “The Bottom Line”!. Unfortunately, all articulated reasons 


for not considering “Primum non Nocere’ and Practicing Medical Ethics in this 


Era of “The Bottom Line”! for publication. Ultimately, the reasons for rejec- 
tion may prove most illuminating for the reader: 


‘Andrus CH: “Primum non Nocere” and Practicing Medical Ethics in this Era of 
“The Bottom Line” contained in Andrus CH: “Primum non Nocere” and Practicing 
Medical Ethics in this Era of “The Bottom Line” ©OTXu1-203-831, September 
16, 2004. 


*Polk HC: April 8, 2004 letter of rejection from the Editor-in-Chief of The 
American Journal of Surgery regarding Andrus CH: “Primum non Nocere” and 
Practicing Medica hics in. thi a_of “The Rottom Line” contained ir Andrus 
CH: “Primum non Nocere” and Practicing Medical Ethics in this Era of “The 
Bottom Line” ©TXu1-203-831, September 16, 2004. 
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_ Table of Contents _ 


1. Polk HC: Letter from the Editor-in-Chief of The American Journal Of =a: 
Surgery, January 22, 2004 ole 

2. Polk HC: Letter from the Editor-in-Chief of The American Journal of 
Surgery, April 8, 2004 


3. Correspondence regarding the submission of “Primum non oo and 
Practicing Medical Ethics in this Era of “The Bottom Line”! to the Journal 
of the American Medical Association in June 2004 


a. Lilly MA, DeAngelis C: Rejection correspondence from the Journal of 
the American Medical Association, June 18, 2004, 1:06 pim. PDT. 


b. Andrus CH: Response to Cathy DeAngelis, M.D., Editor-in-Chief, 
of the Journal of the American Medical Association, June 18, 2004, 
9:06 p.m., PDT. 


c. DeAngelis C: Response to Charles Andrus, M.D., June) 19, 2004, 
Jiof Gan, PDT. 


d. Andrus CH: Response to Cathy DeAngelis, M.D.., Editor-in-Chief, 
of the Journal of the American Medical Association, June 19, 2004, 
3:14 p.m., PDT, 


e. Drazen JM: E- mail comment regarding Dr. Andrus to Cathy 
DeAngelis, M.D.., Editor-in-Chief, of the Journal of the American 
Medical Association from the Editor-in-Chief of The New England 
Journal of Medicine, June 19, 2004, 6:55 p.m., PDT. 


f. Andrus CH: Response regarding the background behind Dr. Drazen’s 
comment in 3.e to Cathy DeAngelis, M.D., Editor-in-Chief, of the 
Journal of the American Medical Association, June 20, 2004, 3:14 
p.m., PDT. (Includes previous e-mail correspondence between Drs. 
Andrus and Drazen regarding a previous submission to The New 
England Journal of Medicine entitled: “To Err is Human”: Uniformly 
Reporting Medical. Errors and Near Misses, a Naive, Costly, and 
Misdirected Goa and correspondence among Drs. Andrus, Drazen, 
and Gawande regarding a previously published article: Risk factors. 
for retained instruments and Sponges after surgery.) | 
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g. Andrus CH: Letter to the editor entitled: Primum non Noceré to The 


New England Journal of Medicine, March-25, 2003. (This letter— 
is an analysis of the statistics reported in Risk factors for retained 
instruments and sponges after surgery.’ While the correspondence 
in 3.f seems to minimize the possible significance of the suggested 
1500 foreign bodies annually, the article Risk factors for retained 
instruments and sponges after surgery’ and the “more than 1500 
cases of retained foreign body occur annually in the United States”’ 
have become a widely quoted in the medical literature today?! and 
the lay press. !? 


h. DeAngelis C: Response to Charles Andrus, M.D., June 21, 2004, 
8:30 a.m, PDT. 


1. DeAngelis C: Response to Charles Andrus, M.D., June 21, 2004, 
S100 2.0, PDI. 


Ccndis 
° 


Andrus CH: : Response to Cathy DeAngelis, M.D., Editor-in-Chief, 
of the Journal of the American Medical Association, June 22, 2004, 
4:30 P.im., PDT. 


4. Correspondence regarding an attached Letter to the Editor of The New 
England Journal of Medicine, June 29, 2004.35 


a. Andrus CH: Cover letter regarding the manuscript: Patient Rights, 
ERISA, and a boy named Charlie?*, June 29, 2004 


b. Andrus CH: The Letter to the Editor of The New England Journal of 
Medicine entitled: Patient Rights, ERISA, and a boy named Charlie, 
June 29, 200435 


c. Curfman GD: Rejection correspondence from The New England 
Journal of Medicine to Charles Andrus, M.D., July 9, 2004, 7:03 
a.m, PDT. 


d. Andrus CH: Response to Gregory D. Curfman, M.D., Executive 
Editor, The New England Journal of Medicine, July 11, 2004, 12:39 
Dd, POT, 


o. Correspondence regarding manuscripts of: Ethical Issues in Medicine that 


Touched our Family, “Primum non Nocere” and Practicing Medical Ethics 
in this Era of “The Bottom Line”, and Patient Rights, ERISA, and a boy 
named Charlie*® to the Medscape General Medicine, WebMD Corporation, 
in August 2004 : | 
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a. Lundberg, G: Response to the submission of the information regarding 


Patient Rights, ERISA, anda boy named Charlie*® by Charles Andrus, ~~~ 
M.D., to Medscape General Medicine, August 4, 2004, 12:14 Pp.-m., jee 
PIT. 


b. Andrus CH: Complete explanation of the submissions to Dr. 
Lundberg, August 4, 2004, 12:14 pm. PDT. 


c. Andrus CH: Continuing correspondence, August 5, 2004, 9:46 a.m. 
riyf, 


d. Andrus CH: Regarding “Primum non Nocere’ and Practicing Medical 


4 


Ethics in this Era of “The Bottom Line “, August 26, 2004. 


€. Andrus CH: Follow-up information provided to Michael Maves, 
M.D., F.A.C.S., M.B.A.. Vice-president and CEO, American Medical 
Association, and Thomas Russell, M.D., F.A.C.S., Executive Director, 
American College of Surgeons, August 27, 2004, 3:04 p.m. PDT 


f. Andrus CH: Notification that two of the articles being reviewed by 
Medscape General Medicine were recently added to the Joseph and 
Rose Kennedy Institute of Ethics, Georgetown University, September 
1, 2004, 1:15 p.m. PDT. 


g. Frier K: Rejection response from the Editor, Medscape General 
Medicine, September 3, 2004, 1:37 p.m. PDT. | 


h. Andrus C: Response to Medscape General Medicine, September 3, 
2004, 5:49 p.m. PDT. 


Correspondence with members of the Neiswanger Institute for Bioethics 
and Health Policy, Loyola University of Chicago, Stritch School of Medicine, 
September 7, 2004. | 


Correspondence regarding the submission of “Primum non Nocere” and 
Practicing Medical Ethics in this Era of “The Bottom Line”! to the Journal 
of Law, Medicine & Ethics in September 2004 


Correspondence regarding the submission of “Primum non Nocere” 
and Practicing Medical Ethics in this Era of “The Bottom Line”! to the 
aforementioned Journals with the Office of the Counsel to the President 
of the United States, September 11, 2004. 


Spicer CM: Acknowledgement of receipt of of “Primum non Nocere” and 
Practicing Medical Ethics in this Era of “The Bottom Line”! by the Kennedy 


Institute of Ethics Journal, September 14, 2004. The manuscript was later 
rejected by this journal as well. | | | 
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‘Andrus CH: “Primum non Nocere” and Practicing Medical Ethics in this Era of 


ticing Medical Ethics in this Era of “The Bottom Line” September 16, 2004, 
©TXu1-203-831. 


“Andrus, Charles Harold & Andrus, Charles Hiram: Ethical issues in “medi- 
cine” that touched our family. November 10, 2003, ©TXu-1-145-557. 


“Andrus, Charles Hiram: To care for him who shall have borne the battle and 
or Nis widow and his orphan. Aprit5, ee = 


*Andrus, Charles Hiram: Rationing of medical care and the election of 2004. 
October 7, 2004, 2004, ©TXu-1-192-071. 


’Andrus, Charles Hiram: To care for him who shall have borne the battle, and 
for his widow, and his orphan. August 24, 2004, ©TXu-1-196-220. 


a te ee 


°Andrus CH, Villasenor EG, Kettelle JB, Roth R, Sweeney AM, Matolo NM: “To 
Err Is Human”: Uniformly reporting medical record errors and near misses, a 
naive, costly, and misdirected goal. J Am Coll Surg 2003; 196 (6): 911-918. 


"Gawande AA, Studdert DM, Orav EJ , Brennan TZ, Zinner MJ: Risk factors 
for retained instruments and sponges after surgery. N Engl J Med 2003; 346 
(3): 229-235. 


*Andrus CH, Kettelle JB, Ward CC: A Letter to the Editor entitled: Primum 


non Nocere submitted to The New England Journal of Medicine, March pen 
2003. 


°Schmidek JM, Weeks WB: Relationship between tort claims and patient 
incident reports in the Veterans Health Administration. Qual Saf Health Care 
2005; 14: 117-122. 


'°Schoenbaum SC, Bovbjerg RR: Malpractice reform must include steps to 
prevent medical injury. Ann Intern Med 2004; 140: 51-53. 


‘‘Berwick DM: Errors today and errors tomorrow. N Engl J Med 2003; 348: 
2010-2572. 


’2Donn J: More than they bargained for. CBS NEWS http: / /www.cbsnews. 
com/stories/2003/01/15/health/main536655.shtml, Jeff Donn, The Asso- 
ciated Press, Boston, January 15, 2003. (Last accessed May 25, 2006) 
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Hiram €. Polk, Jr. MB 
Edjtor-in-Chiet 


Department of Surgery 
University of Louisvili 
90 South Jackson Street 
Louisville, KY 40292 

Tel: (502) 852-1886 

Fax: (502) 852-3988 


a 
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EXCERPTA Men PGA © A REED 


January 22, 2004 


Charles H. Andrus, M.D., F.A.C.S. 
Surgeon and Vice Chairman 
Department of Surgery 

San Joaquin General Hospital 

PO Box 1020 

Stockton, CA 95201 


Dear Dr. Andrus, 


| appreciate your letter of January 14” and have read most of the 


material that was attached. 


Several times in the last two decades, we have received 


communication from individual SUrQEONS Crying out about some elements 
of unfairness and being, in their opinion, sacrificed to the greater good 


corporate medicine. [here are examples where that has occurred and 


ithe whole while they are uncommon, they are distressing. 


SO that | might better understand, is it your wish to have this paper 


published as a Letter to the Editor? If it is, you might want to dress it u 
make a few references to it, look at the format of previous Jetters to the 


editor and | would be glad to get it published. Again, remember that you 


have only a few hundred words to make points that are obviously deep| 
felt by you. | look forward to having your response at your early 
convenience. 7 


Yours truly, 


A 


{ ‘ (\ » fo pate 
oe eee pee HL yy 


< 
Hiram C. Polk, Jr., M.D” 
HCP/ps 
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2. Polk HC: Letter from the Editor-in-Chief of The American Journal of aca 


April 8, 2004 


a 


VF 
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vepartment of Surgery 
Universtiy of Louisviile 
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Lovisville, 


rf a 


NO 


0 


C3 
4h 


Aoril &, 


Charles He Andrus, M.D. FACS. 


Vice Cheirman 

Department of Surgery 

San Joaquin General Hospiial 
500 West Hospital Road 
French Camp, CA 952371 


| regret to tell vou that the Editorial Board of AJS did not recommend publication 
of vour paper about ethics in medicine. It wes a cOnsIBIE TE recommendation of the 
reviewers, and | have most unusualiy included the eniire ; constructive criticism portion of 
two reviewers comments. Pisase note thai there are ner ana the judament was 2 


consistent ons. | think these h 
to take this article and put it ini 
journals whether of surgery an 


thouani and dire 


ction as you modify ti 


élpful criticisms aré the kind of thin ou could use 
ia a formal soe woule be more accentabla to other 
d/or zl . | befieve thers is wonderul food far 


st jor submission elsewhere. 


Personally. | do think that the very long manus cripi, with no illustrations and no 
q e 


tabies, detracts irom its readability in a serious fashion. i aisc realize. irom the several 
e-mails that you shared eye me. that this must have been a very ou ult process Tor 
you, Dut that some of that eneray could go inis revising this paper in ie with the 
Suggestions of the reviewers. and | think come to some materia! tha at would be 

isceptable tc otner journals in the near future. ESgtt you personally well Thank you 
for your interest in the journa!, and hone you ta sdyantnnay of this constructive 
criticism regarding revision of this paper. 
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The fundamental problem with the article 1s the lack of balance in developing the central 
premise that ethical surgical practice is best taught in the daily interactions of ‘Surgeons 
and surgical residents. The article spends too much time tracing the history of federal 
funding of graduate medical education and the various audits of federal expenditures, 
These studies revealed both excess billing for “ghost surgery,” in which the attending 
_ surgeon was not present, and outcomes data indicating much lower success rates for 
surgeries performed when the attending surgeon was not in the operating room. 


LJ The article then too briefly discusses the ethical implications of these facts. The author 
_ asserts that a new emphasis on ethics training by ACGME is taking the form of didactic 
lectures, and that the best way to teach ethics is by observing the practices of an oie 
surgeon. The author takes a too-narrow view of medical ethics by including only billing 
” propriety and attending surgeries as indicated. Medical ethics includes privacy and 
confidentiality, relationships among physicians and between physicians and other health 
care providers, the physician-patient relationship, informed consent, and numerous other 
ba issues. It is misleading to focus only on the two issues chosen by the author without 
indicating that it is merely a small part of the medical ethics domain. The author’s 
conclusion that didactic ethics training is less effective than observation of an ethical 
surgeon may be correct, but the author cites no evidence on which to base the conclusion. 
Indeed, a good argument could be made ‘that optimal ethics instruction should aera 
both a formal, didactic component and observation of and interaction with a skilled 
_ Surgeon who places.a high priority on medical ethics. 


The history of surgery education programs, particularly in the Chicago area, may make 
an interesting article for a local medical publication in the area. A separate article on 


medical ethics education for surgical residents, however, would require an analysis that is 
both broader and deeper. 
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3. Correspondence regarding the submission of “Primum non Nocere” and 


Practicing Medical Ethies in this Era of “The Bottom Line”! to the Journal of 


the American Medical Association in June 2004 


Ae ee Original Message----- 

From: Mary Lilly [mai] to:Mary_Lilly@jama-archives.org] 
Sent: Friday, June 18, 2004 1:06 pM 

To: Charles Andrus [SJGH] 


Re FW JAMA LETTER 


Subject: JAMA LETTER 


Dear Dr Andrus, 


Please see the attached letter for information on your manuscript 
#3S5C40235. 


Mary Ann Lilly 
Editorial Assistant, JAMA 

312 464-2402 

312 464-5824 fax 
e-mail: mary_lilly@jama-archives.org 
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June 18, 2004 


Charles H. Andrus, MD 
Department of Surgery 
San Joaquin Genera) Hospital 


500 W. Hospital Road 
French Camp, Ca 95231 


RE: MS# JSC40235, PRIMUM NON NOCERE AND PRACTICING ETHICS IN MEDICINE IN THE ERA OF was 
BOTTOM LINE” 


Dear Dr Andrus: 


Thank you for submitting your manuscript to JAMA. Each manuscript is thoroughly evaluated by the JAMA editorial 
staff, who assess the manuscript’s quality and its priority for publication. Those manuscripts judged unlikely to 
succeed through stringent external review or whose subject matter does not meet the current editorial priorities of 
THE JOURNAL are rejected at that point. 


About half the manuscripts submitted to us are rejected after such in-house review; less than 10% of Manuscripts are 


eventually accepted for publication. Based on our evaluation, I regret to inform you that we will not accept the 


manuscript you have submitted, 

miccibatemictte Lethe de Seah 

While we realize that you may be disappointed with our decision, we hope that providing you with this information 
promptly will allow you to submit your manuscript to another journal without the delay entailed by the external 


review process. 


It is the policy of THE JOURNAL not to return manuscripts that have been rejected. The original submission and any 
copies will be destroyed. 


Thank you for the privilege of reviewing your work. 


Sincerely yours, 


Catherine DeAngelis, MD 

Editor, JAMA 

Editor-in-Chief, Scientific Publications and Multimedia 
Phone: 312-464-2400 | 
Fax: 312-464-5824 

E-mail: Cathy_DeAngelis@jama-archives.org 
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>>> "Charles Andrus [SJGH]" <candrus@sjgh.hs.co.san-joaquin.ca.us> 
06/18/04 9:06:25 PM >>> 
June 18, 2004 


Cathy DeAngelis, M.D. 
Editor-in-Chief 
Journal of the American Medical Associatio 
515 N State Street 
Chicago, IL 60610 

312-464-2402 

Fax 312-464-5824 


Dear Dr. DeAngelis: 


Thank you very much for the rapid response regarding the 
manuscript: 3SC40235, PRIMUM NON NOCERE AND PRACTICING ETHICS IN 
MEDICINE IN THE ERA OF "THE BOTTOM LINE.” I was indeed disappointed that 
JAMA has declined to consider this piece for publication--but really not 
surprised. As I'm sure you are aware, this manuscript was my response to 
the offer from Hiram Polk, M.D., F.A.C.S., Editor-in-Chief of the 
American Journal of Surgery, for me to submit a letter to the editor 
which he promised to publish bemoaning my previous plight: “Several 
times in the Tast two decades, we have received communication from 
individual surgeons crying out about some elements of unfairness and 
being, in their opinion, sacrificed to the greater good of corporate 
medicine...” For my part, such a letter would have been purely 
self-serving, so I decided to undertake a critical review of “teaching 
physician" interaction with Medicare and the va--the two main federal 
funding entities of the majority of resident education in the United 
States at the present time. The fact that it took three months from the 
time of submission (February 12, 2004) for Dr. Polk to finally mail the 
rejection letter of April 8, 2004 postmarked may 5, 2004 Signified (to 
me at least) that the editors of the American Journal of Surgery were in 
a quandary as to what to do. 

Since Dr. Polk stated in his April 8, 2004 letter: "...3 believe 
there is wonderful food for thought and direction as you modify this 
paper for submission elsewhere," I took his statement at face value 
revising the manuscript extensively and decided that JAMA would be the 
most appropriate forum for two reasons: 1.) On December 4, 2003, pr. 
Maves, Vice-president and CEO of the AMA, had written me an e-mail with 
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the statement: "...the AMA represents the sole voice for American 
medicine” and 2.) what ts stated in the attached letter from the AMA 
Council on Judicial and Ethical Affairs regarding my son's High School 
English paper "Ethical Issues in Medicine that Touched our Family.” 
[After "Ethical Issues in Medicine...” was rejected by the Journal of 
the American College of Surgeons and the New England Journal of Medicine 
last fall, I submitted it to the Copyright office of the U.S. Library of 
Congress sO as to preserve it for history (TxXul-145-557). It has been 
accepted as an unpublished work for the files of the Joseph and Rose 
Kennedy Institute for Ethics, Georgetown University, which is part of 
the bioethics repository for the U.S. National Library of Medicine. It 
was indeed an honor to receive in February the attached letter from the 
AMA Council on Judicial and Ethical affairs regarding "Ethical Issues in 
Medicine...."] 

Although I realize that most probably the rejection of 
manuscript_JSC40235 will not be reconsidered by JAMA, I am Submitting 
this e-mail to you and the other attached cc'd individuals who are or 
have been spokespersons in Medicine and know of the manuscripts: 
"Ethical Issues jin Medicine..." and/or "Primum non Nocere..." Tf will 
withhold submitting it elsewhere until June 25, 2004 to hopefully give 
all the individuals listed above time to consider where it might 
appropriately be published for I consider theirs and your 
recommendations very important. As a profession, we have an obligation 
to be honest and straight-forward acknowledging not only the positives 
and superlatives of Medicine but also our shortcomings to our patients, 
our profession, and, most of all, ourselves. The debate that "Primum 
non Nocere” and Practicing Ethics in Medicine in this Era of "The Bottom 
Line” has the potential to engender hopefully will occur in the 
appropriate medical venue and be championed and debated by the 
spokespersons of Medicine. I do believe if our profession addresses the 
issues raised and the messages delivered by "Primum non Nocere..." in a 
frank and open manner, this could be our profession's finest hour. If 
addressed in a less than appropriate Venue or manner, the issues raised 
could lead to condemnation of our profession as a whole. ZI ask you all 
to review the manuscript below and Jet me know what are your opinions, 
admonitions, suggestions, recommendations, or just plain gut reactions. 


Respectfully yours, 


Charles H. Andrus, M.D., F.A.C.S. 
Vice-chairman, Department of Surgery 
San Joaquin General Hospital 
Stockton, CA 

home: 4269 Boulder Creek Circle, Stockton, CA 95219; phone: 
209-951-0689 (I'm on annual leave next week at home while my wife, Pam, 
is attending a week-long course on dyslexia in San Jose, CA.) 


P.S.: During my research for “Primum non Nocere...", J Came across the 
following quote which seems appropriate to the message behind "Primum 
non Nocere...": 


"Health is the first requisite after 
morality." 
Thomas 
Jefferson 
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Original Message 
Cathy DeAngelis [mailto:cat 
Sent: Saturday, June 19, 2004 ae 


TO; Charles Andr 


us [SIGH] 
Subject: Re: Fw: 


JAMA LETTER 
Dear Dr Andrus, 


Because of the very large number 


vata, €tc). That would not be 
1m thetr wish for reconsStderation, 
that 


would detract from the First 


I trust you'l] understand. 
C De A 


Catherine bp 
Editor, JAMA 
Editor-ijin-chi 
and Multimedia AD 
Phone 312-464-240 
Fax 312-464-5520 
cathy_deangelis@jama-archives.org 
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Original] Message 
From: Charlies Andrus [SIGH] 
[mai ]lto:candrus@sjgh.hs.co.san-joaquin.ca.us] 
Sent: Saturday, June 19, 2004 3:14 PM 
To: Cathy DeAngelis 
Cc: AMA Council on Ethical and Judicial Affairs; Drazen, M.D., Jeff; 
Hanion, C. Rollins; Maves, Michael, M.D., M.B.A., Vice-president and 


CEO, AMA; Organ, Claude: Editor, Archives of Surg; Polk, Hiram C.:; 
Russel], Thomas M.D.: Exec Director, Am College of Surgeons; Schwartz, 
Seymour: Editor-in-Chief, J Am Coll of Surg; Scott-Conner, Carol; Stoll 
Doris PhD, Director, RRC for Surgery, ACGME; Willman, Vallee mp, 
Chairman Emeritus, Dept of Surg, St. Louis U 

Subject: RE: FW: JAMA LETTER 


RE FW JAMA LETTER 


June 19, 2004 


Dear Dr. DeAngelis: 


I do understand the policy of JAMA with regards to reconsidering the 
manuscript and, of course, must accept the policy. But the issues 
raised in "Primum non Nocere” and Practicing Ethics in Medicine in this 
Era of "The Bottom Line“ 35 not about any tnternal editorial policy. 

The issues raised in “Primum non Nocere..." go to the very core of how 
we as the profession of Medicine have trained physicians-in-training by 
Our aggregate example throughout the last forty years. When teaching 
physicians have received reimbursement for contracted services without 
fulfilling completely the ethical responsibilities of the contract, it 
is merely wrong--regardless of the legal maneuvers and justifications, 
individual excuses and rationalizations, etc. For forty years, 
individual physicians and entities of organized medicine (societies, 
universities, etc.) have condoned such behavior. That is what our 
students and residents have subtly observed. Over my many years in 
public hospitals, I have witnessed the results of their observations 
displayed in expressions of distain towards medically indigent patients 
by many of these physicians-in-training. Such dehumanizing 
vocalizations like: “that dirtbal?", “GOMER”, "The Dog Lab”, “he's just 
a vet", "We send the residents to the VA to practice so they can operate 
on real people at the University”, or “you need to let residents make 
mistakes while in training so ae won't make them later in practice” 
are just some of the examples that our collective behavior as “teaching 
physicians” have sown. My response e-mail to you yesterday was not to 
change the policy of JAMA regarding the editorial process; rather it was 
to emphasize to all those copied that American Organized Medicine has an 
obligation to honestly address the issues raised--that is why I stated 
that I would withhold submission elsewhere until June 25, 2004--hoping 
probably beyond hope--that the individuals listed (possibly 
collectively) will formulate an appropriate response to the issues 


raised in "“Primum non Nocere..." and will be willing to address them in 
some public Format. For in the end, I do promise you that "Primum non 
Nocere,.." will be published and distributed if I figuratively have to 


hand it out to every American physician and on every street corner in 
America, Don't you think it would be most appropriate if we as a 
profession had the integrity to address the issues publicly and openly 


within the profession first, prior to the scandal, investigations, etc. 
that might indeed follow? En every action we take as physicians, we. 


have promised: "Primum non Nocere”--First, and above all else, do no- 
harm. We as a profession Cannot exclude in any of our interactions with 
patients, other physicians, organizations, etc.-- whether they be of a 


clinical, educational, administrative, or fiscal nature--the visible 
expression of that promised, sacred obligation of all physicians. 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S. 
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2 have a very large folder of electrons from this man. | 
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| tarhpey M, Drazen, M.D. | 
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Editor-in-chief, New England journal of Medicine 


Professor of Medicine, Harvard Medical School 


Editorial office 

10 Shattuck Street 
Boston, MA 02115 USA 
Phone: 617-734-9800 
Fax: 617-739-9864 


Email: jdrazen@nejm.org 


Pubitcation Office 
MasSachusetts Medical Society 
860 Winter Street 


Waltham, MA 02451 USA 


Assistant: 
Caryn Sandrew 
Phone: 781-434-7814 


Email: csandrew@nejm.org 
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>>> "Charles Andrus [SIJGH}" <candrus@sjgh.hs.co.san-jioaquin.ca. 
06/20/04 5:21:37 PM >>> 49 joaq us> 


June 20, 2004 eee _ —— a : se tren teret ee See eh 


Catherine DeAngelis, M.D., M.P.H. 
Editor-in-chief 
Journal of the American Medical Association 
515 N State Street 
Chicago, IL 60610 
312-464-2402 
Fax 312-464-5824 
cathy_deangelis@jama-archives.org 


Dear Dr. DeAngelis: 


Although the one sentence e-mail message below from Jeffrey 
Drazen, M.D., Editor-in-Chief, The New England Journal of Medicine was 
written and direct to you, it is unclear if Dr. Drazen by mistake only 
sent it to me. This rather cryptic message is suggestive of a few 
alternate reasons for the message: He wishes to inform you about my 
tenacity; that my correspondence with him is extensive; and/or that I 
may be annoyingly focused--or he might just want to speak to you by 
phone about me (and hopefully about the issues contained jin "Primum non 
Nocere" and Practicing Ethics in Medicine in this Era of "The Bottom 


CInG. Je 


was rejected by the New England Journal of Medicine in the summer of 
2002. In our e-mail communications, I tried to point out the personal 
experiences and specific reasons the article had been composed and tried 
to emphasize why this was an important article regarding the more 
general issues on error reporting that it ra?sed. With my explanations, 
Dr. Drazen concluded: 


----- Original Message----- 

From: jdrazen@nejm.org [mai lto:jdrazen@nejm.org] 
Sent: Tuesday, September 10, 2002 2:35 PM 

To: candrus@sjgh.ns.co.san-joaquin.ca.us 
Subject: RE: Manuscript 02-1289 

Sensitivity: Confidential 


Dear Dr. Andrus, ; 

pene you for your e-mail. We reconsidered your request at a meeting 
of the 

editors and think that you would be better off at another journal. 
Good luck. 

jmd 


Although disappointed, I essentially put the manuscript on the 
shelf until I happened to come across a Survey article on reporting 
errors in Medicine tn the Bulletin of the American College of 
Surgeons.(2) After reading the article, I decided to send the manuscript 
to Thomas Russell, M.D., F.A.C.S., Executive Director of the American 
College of Surgeons, as it might interest him. After reading the 
manuscript, Dr. Russell forwarded it to Seymour Schwartz, M.D., 
F.A.C.S., Editor-in-Chief, Journal of the American College of Surgeons. 
After major revisions of the paper as recommended by the Editors of the 
JACS, the article was accepted for publication and published in June 
2003. In January 2004, I received an unsolicited letter from the 
Director of the Joseph and Rose Kennedy Institute on Ethics, Georgetown 
University, requesting a reprint of the article for inclusion in the 
Bioethics Repository of the Institute which 7s in part supported by the 
U.S. National Library of Medicine. That article is also referenced on 
the web as background material regarding a scheduled Medical Grand 
Rounds at Creighton University entitled "Human Err: We're Made That way" 

which was to be given by Bob McQuillan, M.D.: 

http: //www.hs].creighton.edu/HSL/GrandRounds/GrandRounds-2004-February.htm! 
(I spoke with Dr. McQuillan fast week and the presentation was postponed 
due to.a scheduling conflict.) | 
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Due to the fact that I have been involved in medical quality 
assurance issues throughout my years as a surgeon, I began following the 
series of article in the New England Journal of Medicine regarding 
safety which began in the fall) of 2002. In January, 2003, the article: 
"Risk factors for retained instruments and sponges after surgery."(3) 
was pubtished. Although the article's intent was to identify risk 
Factors for retained foreign bodies at the time of operation, the major 
television networks had published that there were at least 1500 foreign 
bodies left in patients after operations in this country annually. (4-6) 


Although any retained foreign body is a major medical error, the number 
seemed to be excessive. Over the weekend of February 21-23, 2003 I 
began a series of e-mail conversations that continued for several months 
with Dr. Drazen regarding what seemed to be an error in the authors 
calculations (An abbreviate exampte of the initial e-mails): 


From: jdrazen@nejm.org [mailto: jdrazen@nejm.org] 
Sent: Monday, February 24, 2003 10:18 Am 


Dear Dr. Andrus, 
I understand that you are passionate about this area. If you wish to 
comment on an article; please use our web site (www.nejm.org) to submit 
a Letter to the Editor. If you wish to submit a paper for publication, 
cee can be found there also. 

jm 


Jeffrey M. Drazen, M.D. 
Editor-in-chief, New England Journal of Medicine 
Professor of Medicine, Harvard Medical School 


<Bo 


2/27/2024 
111 of 536 


“Primum Non Nocere” and Practicing Ethics in Medicine in this Era of 
“The Bottom Line” 


Original Message 
From: Charles Andrus [mailto:candrus@sjgh.hs.co.san-joaquin.ca.us] 
Sent: Monday, February 24, 2003 12:41 PM 


To: jdrazen@nejm.org 


February 23, 2003 


Dear Dr. Drazen: 


In reflecting on these most recent e-mails and knowing that you know 
some of my background from our correspondence last summer, I feel the 
need to be consistent with regards to the present issues before us. The 
issues that I have raised regarding the NEJM patient safety series 
especially Gawande et al, my focus on patient safety reporting systems, 
and my ongoing tussle with the VA, all boil down to one 
thing--accountability. In our society today whether one speaks of 
Enron, world Com, the government, academia, or many other facets of our 


seemingly lack of responsibility which we need to strive to correct. 
When I wrote you on Friday night, it was Cand still is) my intentions to 
point out to the NEJM the possible need to correct or "right" the 
ramifications of what has occurred. I was told yesterday that there had 
been three letters to the editor of the Sacramento Bee regarding Gawande 
et al, and one specifically calls for retraction of California's 
malpractice tort reform because of the demonstrated malpractice that is 
going unaccounted for. As soon as I obtain copies of those Jetters, I 
wil] send them to you. The reason why our society has become so focused 
on "error reporting" is because we think that if we "report it" 
--correction will occur. The tragedy of the Columbia unfortunately 
points to how impotent our "reporting systems" may function in specific 
incidences. The NASA reporting system like the ASRS CFAA-NASA 
reporting system) and the PSRS (CVA-NASA reporting system) is whotly 
dependent on how the system responds and subsequently acts regarding 
reports. In short, although I would be honored to participate at 
addressing these perceived issues, it +S the NEJM which in my mind 7s 
the brightest beacon speaking for Medicine in the United States 
today!--it is the NEJM's right to speak out and I do not wish to detract 
from that. (CIf my caiculations are correct, it 1S my conclusion that 
Gawande et al made an honest error--they inadvertently left out the 
duration of the study in part of their calculations. Although I am sure 
my statements yesterday came across aS sarcastic, I did not wish to be 
SarcaStic but was very excited that I had been able to retrace the 
calculations from the paper itself.) It short, there is a more 
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important “good" that can come out of all this--the redirection of 
“reporting errors” as a goal to just a means towards the real 
goal--improving patient Safety. 


In my correspondence with a fellow coauthor who has stood behind me 


with regards to my fight to Improve part-time attending surgeon coverage 


In the VA, last week I wrote the following: 


I too agree that the message still must be brought to the attention Of 
Surgica) educators. For the last several months, my wife Pam has been 


Suggesting that I read: Paul B. Magnuson, M.D, Ring the night bell. 
reprinted by Birmingham: University of Alabama Press, 1986 


Ccopy-righted 1960). Yesterday, in a lull between cases, I picked up 


the book. On page 6, I found a paragraph that was extremely apropos 
that has now nudged me to go “once more up San Juan Hill”: 


The truth is, I felt I couldn't Sleep nights if I didn't go, 
SO that was how I got into one Fight, and it really was a Fight. It 
lasted five years. It made a lot of headlines, the biggest of which 


and 


when the bureaucrats finally got me fired from my job as Chief medical 
Director of the VA. By then the Fight was already won, except that the 


fight against bureaucracy and bureaucratic thinking is never won, 


It 1S not the "bureaucracy" of the federal government nor the VA of 
which Magnuson speaks, but rather the “bureaucracy of the mind” of th 


ose 


individuals that condone disparate medical care provided to those that 


were promised the care because they risked their lives and well-being 
for us. In short, fifty years ago, Dr. Magnuson fought the fight for 
as American's to keep the promise of Abraham Lincoln: "To care for hij 
who shall_have borne the battle and for his widow and for his orphan. 
Our article that will be presented at the ASE jn Vancouver in May and 
hopefully published in the Am J Surg: “Mortality outcomes and attendi 
surgeon presence at the time of operation" js just an initial step a 
addressing and requesting of the vA the addressing of the ambivalence 
the “University Physician Mind-set" towards the VA and their VA 
patients. IL-372 has "forced" “teaching surgeons" in the private sec 
to be present at the "critical elements of an Operation” jn order to 
request Medicare Part B reimbursement. Unfortunately, the VA has nev 
been allowed "Medicare subvention" and thus the threat of punitive 
responses from the DHHS to VA part-time physicians and the Universiti 
has never been equal in the VA. For me, 1t tS extremely sad that some 
University “Surgical Educators” who are Part-time VA physicians fail 
realize the negative educational experience they are roviding the 

impressionable residents and medical students Under their tutelage by 


uS 
m 


7 


tor 
er 
es 


to 


being disparately less-involved in the care of their VA patients. The 


article: "Primum non-nocere" vs. "the Bottom-line" in Surgical 


Education will be written and it will be published, even if T have to 


submit it to the want Ads of the Stockton Record or some other 
publication quite removed from Surgical education, Medicine, or the 
universities. 


Or. Drazen, thank you for listening. (I do apologize for my a Sri 


remarks in my communication yesterday for they reflect my Frustration 
towards my personal last many years in "Academic Medicine.") However 
can be of assistance to the NEJM, it would be an honor. 


Sincerely, 

Charles Andrus, M.D., F.A.C.S. 

Vice-Chairman, Department of Surgery, San Joaquin General Hospital 
former Chief, Surgery service, Edward Hines, Jr. VAH, Chicago 
former Professor and Vice-Chairman, Dept. of Surgery, Loyola 
University, Chicago 


With Dr. Drazen's suggestion to submit my concerns to the New 
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England Journal of Medicine as a Letter to the Editor and with the help 
of one of my partners and the hospital statistician, we researched and 
analyzed the statistical methods that could be derived from the paper. 
Out of our research, we submitted the attached letter to the editor of 
March 25, 2003 entitled: "Primum non Nocere" with the accompanying 
distribution graph. I also spoke with the lead author of the paper AA 
Gawande, M.D. who is the author of a well-publicized book: 
"Complications: A Surgeon's Notes on an Imperfect Science." His 
subsequent explanation e-mail to me was: 


Original Message 
From: Gawande, Atul,M.D. [mailto:AGAWANDE@PARTNERS. ORG] 
Sent; Monday, March 31, 2003 9:22 aM 
To: Charles Andrus [S)GK] 
Cc: jdrazen@nejm.org 
Subject: RE: your letter 


As we described in the paper, we calculated the incidence rate of 
retained 

foreign bodies for inpatient operations by examining the individual 
eae rates for the five hospitals of the period 1990 through 2000. 
TO 


Operations at the non-specialty acute care hospitals (the four 
principal | 

hospitals and one other) insured by CRICO for which complete data on 
inpatient operations and retained foreign body claims/incident reports 
were 

available throughout the period 1990 through 2000.") We did not 
calculate 

the incidence rate from the total # of inpatient operations at the 
CRICO 

hospitals. Nowhere in the paper is this suggested. As I explained to 
you at : ; . ; 

length over the phone--despite being in the middle of seeing a 
patient--the 
Associated Press reported only a rough guess at what that # might be 
and 

their news story does NOT reflect unreported data. 


I hope this ends this matter. You were concerned about our data because 
of 


the possibility that we have gotten the estimated national incidence - 
rate 

wrong. The new paper in Health Affairs confirms our estimated rate, 
however 

directly using hospital data. This should allay your concerns. 


Yours, 
Atul] Gawande 


From our calculations as outlined in the attached Letter to the 
Editor and the distribution graph, Dr. Gawande's explanation did not 
allay our concerns and confirmed what we had demonstrated from our 
analysis of his paper. Unfortunately, the editors of the New England 
Journal of Medicine officially rejected our letter to the editor because 
it was dated greater than six weeks from the time of the publication of 
Dr. Gawande's article. Dr. Drazen suggested that I submit my concerns 
to the jay press: 


From: jdrazen@nejm.org [mai lto:jdrazen@nejm.org] 
Sent: Wednesday, April 23, 2003 6:56 PM 
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To: Charles Andrus [SIGH] 
Subject: RE: Regarding previous concerns raised about Annual Retained 
Foreign Body cases quote of 1500 in the NEJM. 


Dr. Andrus, 
When the la ress mtsunderstands and miSquotes a stud the problem 
eo ee Press miouncerstands and misquotes a study, the problem 


5 
pleiis, not ours. Please take the issue up with the reporters in the, 
Jay : 
press. Wwe consider the matter closed. 

Im 


4 


My next series of e-mail communications with Dr. Drazen were 
last Fall regarding my submission and Subsequent rejection by NEJM of 
the manuscript: “Ethical Issues in 'Medicine' that Touched the Our 
Family."(7) after it was also rejected by the Journal of the American 
College of Surgeons, I decided to just submit it to the Copyright Office 
of the U.S. Library of Congress to preserve it for history. Regarding 


“Ethical Issues...", the AMA Council on Ethical and Judicial affairs 
responded February 2004 with the attached letter. upon reading "Ethical 
Issues in Medicine..." in January 2004, Dr. Polk advanced to me the 


Invitation to submit a Letter to the Editor of the American Journal of 
Surgery regarding what had occurred to me. AS TI have previously writte 
to Dr. Polk and yourself, to submit such a letter would have been viewe 
as purely self-serving, So instead I researched and submitted "primum 
non Nocere” and Practicing Ethics in Medicine jn this Era of "The Botto 
Line” first to the American Journal of Surgery and, after rejection wit 
Subsequent extensive revisions, to the Journal of the American Medical 
Association. (8) 

Indeed, Dr. Drazen is correct--I have submitted a very large 
file of electrons to him over the years. In essence, in all the 
rejections mentioned above, the methodology employed in such rejections 
has been one of "Going between the horns of the dilemma.” Ce.g.: 
Rejecting the articles not with regards to the substance of the jssues 
raised, But rather by procedural regulations and policies.) Knowing 
that the issues raised in "Primum non Nocere" and Practicing Ethics in 
Medicine in this Era of “The Bottom Line” go to the very ethical core of 
our profession and call for accountability by all, if we as a profession 
fail now to debate the issues raised, we run the risk of being “Impaled 
on the horns of the dilemma,” 


oe 


xr3 


Respectfully yours, 


Charles H. Andrus, M.D., F.A.C.S. 
Vice-Chairman, Department of Surgery 
San Joaquin General Hospital 


Stockton, CA 
home: 209-951-0689 


P.S. Because there have been many others involved who have known of 
and involved in the articles mentioned above, I have added several 
individuals to the cc's of this e-mail. 


References: 

Ls Andrus CH, Villasenor EG, Kettelle EG, Kettelle JB, Roth R, 
Sweeney AM, Matolao NM. "To Err Is Human": Uniformly Reporting Medical 
Errors and Near Misses, A Naive, Costly, and Misdirected Goal. 7 Am 


Coll Surg June 2003; 196(6): 911-918. | 
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Coll surg 2002: Bf: 22-17. 


as Gawande AA, Studdert DM, Orav EJ, Brennan TA, Zinner MJ. Risk 
factors for retained instruments and sponges after surgery. N Engl J 
Med 2003; 346 (3): 229 - 235. 


4. http: //www.msnbc.com/news/859943.asp, Boston, January 15, 2003. 
(quotes the P pect eed Press)(No longer available on the web) 


5s http://abcnews.go.com/sections/GMA/Dai lyNews/surgical_tools030116.htm1, 


jeff Donn, The Associated Press, Boston, January 16, 2003. (No longer 
SUadiabie on the web) 


ie More than they bargained for. 

http: //www. cbsnews.com/stories/2003/01/15/health/main536655.shtml, 
Jeff Donn, The Associated Press, Boston, January 15, 2003. (Last. 
accessed, June 20, 2004) 


7: Andrus CH, Andrus CH. Ethical Issues in "Medicine" that Touched 
our Family. Copyright TXul-145-557, November 10, 2003. 


8. Andrus CH. “primum non Nocere” and Practicing Ethics in 
Medicine in this Era of "The Bottom Line," 
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- San Joaquin General Hospital : 
P.O. Box 1020 « Stockton California 95201 » (209 468-6620 | 


CHARLES H. ANDRUS, M.D., F.A.C.S. 

= Vice-Chairman, Department of Surgery 
Associate Director, Surgery Residency Program 
Chief, Surgical Endoscopy 


email: candrus@sjgh.hs.co.san-joaquin.ca.us 
Fax #: (209) 468-6246 


March 25, 2003 page 1 of 6 faxed sheets 


Caren G. Solomon, M.D., M.P.I. 
Deputy Editor, New Journal of Medicine 
10 Shattuck Street 
_ Boston, Massachusetts 02115-6094 
617-734-9800 
1-800-445-8080 
fax: 1-617-739-9864 


Re: Attached Letter to the editor: Primum Non Nocere 


~ Dear Dr. Solomon: 


On February 21, 2003, I initiated an e-mail correspondence with Dr. Drazen raising my concerns 
LJ about the now frequently quoted incidence of 1500 annual “forej gn body” cases after operations 
in the U.S. as was mentioned in Gawande AA, Studdert DM, Orav EJ, Brennan TA, Zinner MJ. 
Risk factors for retained instruments and sponges after surgery. N Engl J Med 2003 ; 346 (3): 
229-235. That weekend, I tried in assess why the “number 1500” did not ring true. After a 
repeated e-mails with Dr. Drazen, on F ebruary 24, 2003, he wrote: 


Dear Dr. Andrus, 
[ understand that you are passionate abont this area. If you wish to comment on an article; please|use our 
7 


web site (www.nejm.org) to submit a Letter to the Editor. If you wish to submit a paper for publication, 
instructions can be found there also. 7 


jmd 


With this suggestion, I sent a Letter to the Editor via the NEJM e-mail submission process which 
became correspondence No. 03-0546. Your letter to me of March 3, 2003 declined publication 
due to lack of space. As Dr. Drazen stated, I am passionate about the concern of the 
_ ramifications of the reporting of an annual incidence that is not correct. I raised my concerns 
with an editor of another major journal who suggested that J review my concerns with th 
hospital statistician, which I did. The attached letter to the editor is our (Andrus, Kettelle, Ward) 
collective conclusions. Although it has been suggested that we submit our concerns to the lay 


press (e.g. the New York Times), it is most appropriate that the issue be addressed first in the 
Medical literature in which it was published. 


— Sincerely, 


Charles H. Andrus, M.D., F.A.C.S. 
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LETTERS TO THE EDITOR 
ON OTHER SUBJECTS 


Date Submitted: 3/25/2003 


Corresponding Author: Charles H Andrus, M.D., F.A.C.S. 


Department of Surgery, San Joaquin General Hospital, P.O. Box 
L020, Stockton, CA 95201 

Phone: 209-468-6620 

Fax: 209-468-6246 

Email: candrus@sjgh.hs.co.san-joaquin.ca-.us 


Title: Primum Non Nocere 


To the Editor: (Words 1019) 

One statistic of the special article of the NEJM Patient 
Safety series: "Risk Factors for Retained Instruments and 
Sponges after Surgery"(1) caught public consciousness and has 
gained national recognition by the news media resulting in such 
titles as: “Surgery tools left in 1,500 patient on average a 
year"(2); "Danger in the O.R.? Study: U.S. Surgeons leave tools 
inside 1,500 patients a year"(3); and "More than they bargained 
for"(4). Unfortunately, the authors of this NEJM article did not 
State in the article the number of total cases reviewed or 
encompassed by their study of 16 years of operative cases in a 
statewide insurance plan. All three news media articles (2-4), 
quote: "The researchers checked insurance records from about 
800,000 operations in Massachusetts for 16 years ending in 
2001.” | 

At first glance, the authors’ quoted annual incidence of 
greater than 1500 foreign body (FB) cases may be "correct" 
because an incidence rate should be independent of the "time- 
length" of the study. Thus, the following calculation should be 


correct: (54 F.B. cases / 800,000 inpatient operation cases 
reviewed) x 28.4 million inpatient operations annually = 1917 FB 
cases in the U.S. annually. If this calculated conclusion is 


correct then over the 16-year period of the study, 1917 FB cases 
in the U.S. annually x 16 years would yield 30,672 FB cases in 
the U.S. If this is so and there are about 4765 JACHO accredited 
hospitals in the U.S. (including psychiatric hospitals), then we 
are looking at roughly 6.4 FB cases over a 16 year period per 
hospital or 4 FB cases per decade per hospital (or roughly 1 FB 
case every 2.5 years per hospital). 

Since these conclusions are not consistent with the 
experience of large surgical services across this country, an 
analysis of the “Methods” section of the article (1) was 
performed. (See the attached diagram.) What we believe is at the 
root of the perceived discrepancy is what might be called "the 
amazing shrinking denominator." The range of the reported 
foreign body case incidence rates per hospital quoted in the 
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article 36 1/8,801 te 1/16.7¢60. xs you will see from the 
diagram, that reported range is in regards to only 5 of the! 22 
hospitals initially mentioned in the methods section of the 
paper. As the paper states on page 233: "Overall, our results 
suggest that, given the 28.4 million inpatient operations 
performed nationwide in 1999, more than 1500 cases of a retained 
foreign body occur annually in the United States.” How did|the 
authors arrive at greater than 1500 FB cases? If they took! the 
lowest positive individual hospital incidence rate in their 
study as the best "conservative" incidence rate: 1/18,760 and 
then multiplied by 28.4 million they would have arrived at 1514 
cases annually. It appears that the 12 hospitals that did not 
have any foreign body cases may not have been included in the 
reported range at the bottom of the diagram because the 
incidences in those hospitals were zero. The failure to pool 
these data results in an upward bias via a shrunken denominator. 
There are two other calculations that can be used to 
Suggest inconsistency in the conclusions of the paper that are 
independent of the above arguments. 


Ly Knowing that there were 54 PB cases distributed among 
22 hospitals over 16 years, one can estimate an average annual 
FB incidence per hospital in the United States: 594 FB cases / 
22 hospitals / 16 years = (0.1534 FB cases / hospital) / yealr. 
If one then multiplies by 4765 JACHO accredited hospitals (which 
includes psychiatric hospitals) one will get: (0.1534 FB 
cases/hosp)/yr x 4765 JACHO hospitals in the U.S. = 731 FB cases 
annually in the U.S. which is half of the authors’ estimate. 


2 If indeed, as was reported by the Associated Press, 
the denominator for the study was approximately 800,000 cases, 
then among the 22 hospitals over 16 years, the average number of 
operations/hospital/year can be calculated as 800,000 operations 
reviewed/22 hospitals/16 years = 2272 inpatient operations / 
hospital / yr. If there are 4765 JACHO accredited hospitals in 
the US then 2272 inpatient operations / hospital / yr x 4765 
JACHO accredited hospitals = 10,829,545 operations annually in 
the US. This last number is 38% of the reported 1999 annual 
number of 28.4 million inpatient operations. 


(Our calculations presume that the 422 hospitals are 
representative of the nation, as does the extrapolation 
presented in the article.) 


The authors (1) wrote an article trying to responsibly 
predict risk factors for retained instruments and sponges at |the 
time of operation. They were trying to emulate that which was 
professed by the Institute of Medicine in 1999: "TO Err is 
Human...Building a Safer Health System." In theory, by 
identifying "errors" and "near-misses", we can focus on 


20] . 
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prevention. What has resulted instead has been an avalanche of 
criticism of the surgeons of this country and the attempt to 
outline the risk factors for retained foreign bodies has 
subsequently been forgotten. As was stated in one of the 


article’s references (5): "Retained surgical sponge has long 
been considered res ipsa loquitur--prima facie evidence of 
negligence...The most critical factor in preventing this 
complication is recognizing that it is a common problem and an 
ever-present threat to the safe practice of surgery." 


AS physicians we have all sworn: "Primum non nocere" and as 
Such we should have a deep concern for the safety and good 
outcomes for our patients regardless of personal risk to 
ourselves. If that statistic of 1500 foreign body cases annually 
is wrong--which we believe it is--we as surgeons are going to 
have to live with that unless it is explained. At present, 
Congress is debating possible legislation to cap malpractice 
claims nationally as has existed in California under the MICRA 
cap for the last 28 years. If the annual rate of 1500 foreign 
body cases is quoted before Congress--and if it is wrong--then a 
grave disservice to responsible tort reform may result. 
Unfortunately today, "Primum non nocere" is often challenged in 
our society where news sound bites are equated to absolute 
reality and often quoted without qualification or clarification. 


Charles H. Andrus, M.D., F.A.C.S. 

John B. Kettelle, M.D. 

Coburn C. Ward, Ph.D. 

Department of Surgery, San Joaquin General Hospital 
Stockton, CA 95201 


References: 


1. Gawande AA, Studdert DM, Orav EJ, Brennan TA, Zinner MJ. 
Risk factors for retained instruments and sponges after 
Surgery. N Engl J Med 2003; 346 (3): 229-235, 


2. http://www.msnbc.com/news/859943.asp, Boston, January 15, 
2003. (quotes the Associated Press) 


3. http://abcnews.go.com/sections/GMA/DailyNews/surgical tool 
s030116.html, Jeff Donn, The Associated Press, Boston, 
January 16, 2003. ) 

4. http://www.cbsnews.com/stories/2003/01/15/health/main53665 
».shtml, Jeff Donn, The Associated Press, Boston, January 
ES, 200s. 

5S. Hyslop JW, Maull KI. Natural history of the retained 
Surgical sponge*. Southern Med J 1982; 75 (6): 657 - 660. 
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RE FW JAMA LETTER 
From: Cathy DeAngelis [Cathy_DeAngelis@jama-archives.org] 
Sent: Monday, June 21, 2004 8:30 AM 
To: Charles Andrus [SJGH] 
Subject: RE: FW: JAMA LETTER 


Dr Andrus, 


I agree with you...but your paper is just not for JAMA..for reasons 
I've alréady explained. 
a ee ee eee 


C De A 


Catherine De Angelis, M.D., M.P.H. 
Editor, JAMA 

Editor-in-Chief, Scientific Publications 
and Multimedia Applications 

Phone 312-464-2400 

Fax 312-464-5520 
Cathy_deangelis@jama-archives.org 
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. Re FW FW JAMA LETTER 
From: Cathy DeAngelis iCathy_DeAngelis@jama-archives.org] 
sent: Monday, June 21, 2004 8:55 Am 
To: Chartes Andrus [SJGH] 
Cc: das@acgme.org; AMA Council on Ethical and Judicial CEIJA; Michael 
Maves; bishopjaw@aol.com; Se DeeAB oben etd oP omeast net; 
TNk. 


tgarthwaite@dhs.co.la.ca.us; b3548p@eart net; 

phi lmatnsr@earthtink. net; rhanlon@facs.org; trussel]@facs.org; 
goldstdo@georgetown.edu: hcpolkO1@gwise. louisville.edu; 
chgprov@jesuits-chi.org; j Lindgren@law. northwestern. edu; 
bkleinm@iumc.edu; TconneliG@mai -arc.nasa.gov; Len.Sistek@mail.hous 
Roy. CZajkowski@mail.house. gov; anthony.princtpiG@mail.va.gov: 
ushcommissionr@mail.va.gov: jsinacore@mbusa.net: jmellinger@mcg.ed 
barbara.temeck@med.va.gov: Constance. Pachucki@med, va. gov; 
eileen.pierce@med.va.gov: elaine.adams@med.va.gov: 

Frank. Johnson@med.va.gov: Indira, doobay@med.va.gov: 
margaret. baumann@med.va. gov; Nick.Guzzi@med.va.gov: : 
robert.ohara@med.va. gov; jdrazen@nejm.org: Roth. 5@osu.edu; 


e.gov; 


u; 


mzinner@partners.org; Nathaniel matolo [SIGH]; wilimavl@slu.edu; 
burdon@stanford.edu; OrganC@surgery.ucsf.edu; flynn@surgery.ufl.ed 
djmehan@swbell.net; bmwolfe@ucdavis.edu; carol-scott~conner@uiowa. 
Seymour_schwartz@urmc. rochester. edu: something@white. house. gov; 
grant_nichols@who.eop.gov; raul_yanes@who. eop. gov 

Subject: Re: FW: FW: JAMA LETTER 


Dear Dr Andrus, 


While I understand your tenacit lease know tha 
interested in pu tshing yout manuscript. 


C De Angelis, M.D. 


Catherine De Angelis, M.D., M.P.H. 
Editor, AMA 

Editor-in-Chief, Scientific Publications 
and Multimedia Applications 

Phone 312-464-2400 

Fax 312-464-5520 
cathy_deangelis@jama-archives.org 
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From: Charles Andrus [SJGH] 

Sent: Tuesday, June 22, 2004 2:33 PM 

To: ‘Cathy DeAngelis’ 

Cc: dasGacgme.org; AMA Council on Ethical and Judicial CEJA; Michael 
Maves; bishopjaw@aol.com; wexners@ccf.org; gjmoz@comcast.net; 
tgarthwaite@dhs.co.la.ca.us; ba54icieartalin net; 
philmatnsr@earthlink.net; rhanlon@facs.org; trussell@facs.org; 
goldstdo@georgetown.edu; hcpolk01@qwise.]louisville.edu; 

Se aah eee mead jlindgren@law. northwestern. edu; 
bkleinm@lumc.edu; 1connel1@mail.arc.nasa.gov; Len.Sistek@mail.house.gov; 
Roy.Czajkowski@mail.house.gov; anthony.principi@mail.va.gov; 
ushcommissionr@mail.va.gov; jsinacoreGmbusa.net; jmellinger@mcg.edu; 
barbara.temeck@med.va.gov; Constance. Pachucki @med.va.gov; 
ejjleen.pierce@med.va.gov; elaine.adams@med.va.gov; 

Frank. Johnson@med.va.gov; indira.doobay@med.va.gov; 
margaret.baumann@med.va.gov; Nick.Guzzi@med.va.gov; 
robert.ohara@med.va.gov; Neb icant ag Roth. 5@osu.edu; 
mzinner@partners.org; Nathaniel Matolo [SIGH]; willmav]@slu.edu; 
burdon@stanford.edu; Organc@surgery.ucsf.edu; flynn@surgery.ufl.edu; 
djmehan@swbell.net; bmwolfe@ucdavis.edu; caroj-scott-conner@uiowa.edu; 
seymour_schwartz@urmc.rochester.edu; something@white. house.gov; 
grant_nichols@who.eop.gov; raul_yanes@who.eop.gov; ‘Albert, Tanya’; 
"Robeznieks, Andis'; ‘Lowell, Richard’; 'Krane & Lowell’ 

Subject: RE: FW: FW: JAMA LETTER 


June 22, 2004 


Catherine De Angelis, M.D., M.P.H. 

Editor, JAMA 

Editor-in-Chief, Scientific Publications and Multimedia Applications 
Phone 312-464-2400 

Fax 312-464-5520 

cathy_deangelis@jama-archives.org 


Dear Dr. DeAngelis: 


while your e-mail of yesterday timed at 8:55 a.m. was the "final official shutting 
the door” by you as the Editor of JAMA on the submission of "Primum non Nocere” and 
Practicing Ethics in Medicine in this Era of "The Bottom Line", you didn't send your 
earlier response of 8:30 a.m. regarding my e-mail of June 19th to anyone listed 
above but to me: 


"T_agree with you...but your paper is just not for JAMA..for reasons I've 
already explained.” 


well, if you agree with me especially with my e-mail to which you were responding 
that follows, where should the membership of the American Medical Association (The 
voice of American medicine per Mike Maves, M.D., F.A.C.S., M.B.A., Vice-president 
and CEO, American Medical Association) appropriately address the issued raised? 


"I do understand the policy of JAMA with regards to reconsidering the 
manuscript and, of course, must accept the policy. But the issues raised in “Primum 
non Nocere” and Practicing Ethics in Medicine in this Era of "The Bottom Line" is 
not about any internal editorial policy. The issues raised in “Primum non 
Nocere..."” go to the very core of how we as the profession of Medicine have trained 
ophysicians-in-training by our aggregate example throughout the last forty years. 
When teaching physicians have received reimbursement Tor contracted services without 
fulfilling completely the ethical responsibilities of the contract, it_is morally 
wrong--regardless of the Tegal maneuvers and justifications, individual excuses and 
rationalizations, etc. For forty years, individual physicians and entities of 
organized medicine (societies, universities, etc.) have condoned such behavior. 

That is what our students and residents have subtly observed. Over my many years in 
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public hospitals, I have witnessed the results of their observations displayed in 


expressions of dtstain towards medically indigent patients by many of these 


physicians-in-training. Such dehumanizing vocayizations like: “that dirtbal]1”, 


"GOMER", “The Dog Lab", "he's just a vet", “we send the residents to the VA to 


practice so they can operate on real people at the University", or "you need |to Jet 
residents make mistakes while in training so they won't make them later in practice” 
are just some of the examples that our collective behavior as "teaching poe eran 


have sown. My response e-mail to you yesterday was not to change the po 


icy of JAMA 


regarding the editorial process; rather it was to emphasize to all those copiled that 


American Organized Medicine has an obligation to honestly address the issues 
ratsed--that is why I stated that I would withhold submission elsewhere until 
25, 2004--hoping probably beyond hope--that the individuals listed Cpossibly 


June 


collectively) will formulate an appropriate response to the issues raised in "Primum 
non Nocere..." and will be wilting to address them in some public format. For in 


the end, I do promise you that "Primum non Nocere...” will be published and 
distributed if I figuratively have to hand it cut to every American physician 
every street corner in America. Don't you think it would be most appropriate 
as a profession had the integrity to address the issues publicly and openly wi 


and on 
if we 
thin 


the profession first, prior to the scandal, Investigations, etc. that might indeed 


follow? In every action we take as physicians, we have promised: "primum non 


Nocere"--First, and above al] else, do no harm. we as a profession cannot exclude 
in any of our Interactions with patients, other physicians, organizations, etc.-- 
whether they be of a clinical, educational, administrative, or fiscal nature-+the 


visible expression of that promised, sacred obligation of all physicians.” 


7 


Indeed, "Primum non Nocere..... 1s about physician accountability to our pati 


ents, 


our profession, our country, and, most especially, to ourselves. Over the last 35 


years, organized medicine, the universities, the government, and individua} 


physicians have experienced the "good fortune” that the issues raised Jn "Primum non 


Nocere".... 


were somehow always theoretically available to the public for review 
but in inconspicuous ways, e.g.: available only through the Federal Depository 


Library Microfiche ("Irregutarities in the Salt Lake City VA and other region$"), 


discussed in American Medicine News which is not referenced in Medline eee of 


JAMA which is the literary voice of the AMA nationally and internationally 
threats of legal actions against the Associated Physicians of the Cook County 
Hospital 1969-70 regarding alleged medicare fraud can only be found in AM New 
only known to exist by the Congressional and governmental / Medicare intermed 


the 


J; or 
ary 


principals (As referenced in the cover letter of the Congressional report on the 
Cook County Hospital scandal of April 1969), etc. to mention just a few. who was 


accountable? Yesterday, the U.S; Supreme Court ruled that patients cannot sue 
over disputed medical care. why is anyone Surprised? Since the ERISA of 1974 
least Six previous times patient's have lost in their legal battles with their 
health plans before the u.S. Supreme Court. Why haven't we as a profession be 
advocates for our patients?--probably because of the issues raised in "Primum 
Nocere..." 


After we began this correspondence last Friday when you stated in your rejecti 
e-mail] that JAMA would not consider for publication “Primum non Nocere" and 
Practicing Ethics in Medicine in this Era of "The Bottom Line", I began includ 
those others that have known of the issues over the years. Once again, I ask 


of them, if "Primum non Nocere..." and the issues raised are not appropriate f 


JAMA, then where should this information be published so that American Medicin 
consider and debate the issues? 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S., 


. OF 


HMO'S 
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4. Correspondence regarding an attached Letter to the Editor of The New 


England Journal of Medicine, June-29, 2004.46 


4269 Boulder Creek Circle 
Stockton, CA 95219 


candrus(@sjgh.hs.co.san-joaquin.ca.us 
June 29, 2004 


Editors 
The New England Journal of Medicine 
10 Shattuck Street 
Boston, MA 02115-6094 
617-734-9800 
FAX: 617-739-9864 


RE: The attached manuscript: Patient Rights, ERISA, and a boy named Charlie 


Dear Editors: 


Attached is what initially was written as a Letter to the Editor of The Journal in comment 
regarding the ruling by the U.S. Supreme Court last week about patients who attempt to 
sue HMOs. Unfortunately, although every effort was made to abbreviate the message, 
the text 1s 909 words, which markedly exceeds the 400-word limit. I have thus submitted 
this manuscript under the title of “legal issues” for this letter is consistent with what The 
Journal has over the years presented to the profession regarding the ERISA (Employee 
Retirement Income Security Act of 1974). Specifically, this letter provides a concurrent 
specific example regarding patient rights and the ERISA. After discussing this with Aili, 
I have submitted this in a Letter to the Editor format but under the title of “legal issues.” 
Also to be attached with the submission will be the electronic copies of references 4 and 
5 so that editors will have available all the referenced background of this submission. 


1 realize that this Letter to the Editor really does not fit any of the standard submission 

templates. I request that you review this submission realizing that I will revise, expand, 
or abbreviate it as the editors might find appropriate. Most of all, thank you for taking 

the time to consider this submission for The Journal. 


Sincerely, 
Charles Andrus, M.D., F.A.C.S. 


_ 98 - 
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To the Editor: 


On June 21, 2004, in Aetna Health Inc. vy Davila’ , the U.S. Supreme Court once 
again affirmed that we, as patients, have few rights or assurances that medical care 
recommended by a physician will be financially recompensed by our health plans. The 
unanimous ruling confirmed that an individual patient does not have the right to sue an 
= HMO because to have that right would be in violation of the Employee Retirement 
Income Security Act (ERISA) of 1974, Throughout the last decade, The Journal, has 
been on more than one occasion a beacon shedding light on the reaffirmation by the 
courts of the interpretation and application by employers (and health plans) to declare 
themselves “self-insured” under the ERISA.273 While the ERISA was enacted by 
Congress in an attempt to secure individual pension rights, it has over the last 30 years 
provided a practical bureaucratic loophole for the financial denial of health care benefits. 
-_ While a health plan is forbidden by federal law to discriminate against an individual, the 
ERISA provides the opportunity for the same health plan to discriminate against a 
specific disease or disease state. Any patient with a “less-than-mainstream”, unique, or 
“orphan” disease can see benefits denied or limited by their health plan simply with the 
statement that the health plan does not provide coverage for such a specific disease. 


_en™ 


Under the ERISA, a patient has the ri ght and only appellant recourse to sue his/her 


due to hemorrhagic pancreatitis. Staggering in his gait on phenytoin and clonazepam, 
there was no noticeable control of his myoclonic seizure activity subsequently. Having to 
sit on the couch all day and seize, our son remarked to his mother he could not play 
anymore. Out of desperation, he was started on a ketogenic diet with complete cessation 
= of the seizure activity when a 4:1 ratio (49 fat: 1 g carbohydrate/protein) was attained. 
Although over the next two years he was seizure free, he fell off the growth curve due to 
this nutritionally poor diet, demonstrated sustained proximal muscle weakness, and had 
consistent one block claudication. While assay markers for MERRF, Leigh’s disease, etc. 
were negative, it was recommended for completeness that he undergo a muscle biopsy for 
enzymatic assay on a fresh (not frozen) specimen at Emory University. In April 1992, a 
week before the scheduled biopsy, Pension Associates Inc., the financial administrator for 
_ the health plan of St. Louis University (SLU was my employer), denied within the 
interpretation of the ERISA the planned biopsy citing their inability to find an appropriate 
CPT code and the possible need for DNA analysis which was considered experimental 
bad under the health plan. Wiping out our family savings ($4000), we paid upfront for the 
muscle biopsy. When our son’s story reached the SLU Provost in June 1992, asa 
biologist, the Provost found the denial explanation ridiculous, and we were reimbursed 
post facto two-thirds of the cost of the muscle biopsy. In August 1992, the assay report 


= of the muscle biopsy demonstrated a complete absence of complex I activity of the 
mitochondrial oxidative phosphorylation pathway (a mitochondrial encephalomyopathy). 


-~ 99. 
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Within a month of the initiation of therapeutic amounts of coenzyme Q10 and 
carnitine (coenzymes in energy and fat transport in the mitochondria) as per the 
subsequent recommendations of the Emory University pediatric neurologist, Charlie 
could run and play as other children. (No health plan has nor will probably ever pay for 
these coenzymes since they are over-the-counter vitamins.) Now seventeen and as a 
senior in high school, Charlie is an A/B student, a member of the school’s jazz band, and 
a member of the water polo team. Last fall he wrote with parental collaboration and his 
teacher’s permission, a very personally reflective term paper on Ethics in Medicine.’ The 
paper was rejected for publication by several journals including The Journal as being too 
personal and thus not appropriate for the medical literature. The article was thus 
submitted as an unpublished work to the U.S. Library of Congress for copyright 
protection (TXu-1-145-557) and this year the AMA Council on Judicial and Ethical 
Affairs has written a letter’ commenting on and commending the paper stating: “The 
Council encourages you to continue seeking legal and policy avenues through which 
changes can be implemented in the Veterans Health Administration. We thank you for 
sharing with us your experience.” 

One may marvel at how molecular biology and medical technology greatly 
attected the medical outcome of our son. The legally appropriate application of the 
ERISA denied the definitive diagnostic procedure. If the biopsy had not been performed 
despite its denial under the ERISA, the subsequent initiation of the now successful 
empiric medical treatment that was suggested by the biopsy results would have most 
probably not been considered and subsequently instituted. It is thus not an 
understatement that this is just another example that as patients we have few rights or 
assurances that medical care recommended by a physician will be financially 
recompensed by our health plans. 


Charles H. Andrus, M.D., F.A.C.S. 
Vice-Chairman, Department of Surgery 
San Joaquin General Hospital 
Stockton, CA 


Ps Supreme Court of the United States. Aetna Health Inc., FKA Aetna U.S. 
Healthcare Inc. et al. v. Davila. 


http://a257.9.akamaitech.net/7/257/2422/2 | june2004121 O/www.supremecourt 
us.gov/opinions/03pdf/02-1845 pdf (Last accessed, June 28, 2004) 


es Mariner WK. Problems with employer-provided health insurance—the 
Employee Retirement Income Security Act and health care reform. N Engl J 
Med 1992;327:1682-1685 


a: Mariner WK. State regulation of Managed Care and the Employee 
Retirement Income Security Act. N Engl J Med 1996;335:1986-1991. 


- 100 - 


2/27/2024 
128 of 536 


Chapter 5 


Andrus CH, Andrus CH. Ethical Issues In “Medicine” that Touched out 
Family. Copyright Office of the U.S. Library of Congress, Txul-145-557, 
November 10, 2003. (An electronic copy can be obtained upon request from 


Dr. Andrus at candrus(@s} gh.hs.co.san-joaquin.ca.us ) 


Goldrich MS. Letter from the AMA Council on Ethical and Judicial Affairs. 
February 23, 2004. (An electronic copy can be obtained upon request from Dr. 


Andrus at candrus@sj oh. hs.co.san-joaquin.ca,us ) 


----- Original Message----- ; 

From: NEJM Editorial [mai lto:editorial@nejm.org] 
sent: Friday, July 09, 2004 7:03 am 

TO: Charles Andrus [SIGH] 

Subject: RE: NEJM Manuscript #:; 04-2189 


July 9, 2004 
Manuscript 04-2189 


Dear Dr. Andrus, 


I am sorry to inform you that your manuscript, "Patient Rights, ERISA, and a Boy 
Named Charlie” has not been accepted for publication in the Journal. Your 


manuscript was evaluated by members of our editorial staff. After considering jts 
focus, content, and interest we did not think it suitable for our diverse 
feadership. we decided not to have 7t evaluated by external reviewers, but to 
Tnform You promptly of our decision so that you Can submit 1t elsewhere. 


Thank you for the Opportunity to consider your manuscript. 


Sincerely yours, 


Gregory D. Curfman, M.D. 
Executive Editor 


New England Journal of Medicine 
10 Shattuck Street 
Boston, MA 02115 
(617) 734-9800 

Fax: (617) 739-9864 
http: //www.nejm.org 
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----- Original Message----- 

From: Charles Andrus [S)GH] 

sent: Sunday, Juty 11, 2004 12:39 pm 
TO: ‘NEJM Editorial' 


Cc: 'AMA Council on Ethical and Judicial Affairs'; ‘Drazen, J: Editor-in-chief, 
NEIJM'; ‘Hanlon, C. Rollins'; 'Maves, Michael, M.D., M.B.A., Vice-president and CEO, 
AMA'; ‘Schwartz, Seymour: Editor-in-Chief, 3 Am Coll of Surg’; ‘Russell, Thomas 
M.D.: Exec Director, Am College of Surgeons’: "Polk, Hiram C."% "Scott-Conner, 
Carol’; ‘Stoll, Doris PhD, Director, RRC for Surgery, ACGME’; ‘willman, vallee MD, 
Chairman Emeritus, Dept of Surg, St. Louis U'; "DeAngelis, Catherine MD, Editor, 
JAMA‘ 


Subject: RE: NEJM Manuscript #: 04-2189 
July i1, 2004 


Gregory D. Curfman, M.D. 


Executive Editor 


The New England Journal of Medicine 


10 Shattuck Street 
Boston, MA 02115 
(617) 734-9800 

fax: (617) 734-9800 


Dear Dr. Curfman, 


Although your message below is disappointing, thank you for your prompt 
response. The rejection for publication of "Patient Rights, ERISA, and a Boy Named 
Charlie" really was not a surprise. Although I run the risk of “adding more 
electrons to the files” of the New England Journal of Medicine as Dr. Drazen wou ld 
affirm, I will take this opportunity to express to you in a limited number of 
sentences my overview of our profession and why I submitted “patient Rights, ERISA, 
and a Boy Named Charlie" to NEJM and "Primum non Nocere" and Practicin Medicine in 
this Era of "The Bottom Line” to JAMA which Dr. Drazen has knowledge be 


Unfortunately in 1996 I was offered and naively accepted the position of the 
Chief of Surgery of the Edward Hines, Jr. VAH, Chicago, IL. Hines VAH has been in 
the past referred to as the "flagship of the vA" by both its Supporters and its 
detractors. The foundations of this title: "flagship of the vA" has its origins in 
the development of the VA-University affiliations in the late 1940's. It was at the 
Hines VAH that Dr. Paul Magnuson, 2nd Chief Medical Director of the VA, arranged the 
first affiliation agreements with Northwestern University and the university of 
Illinois. Throughout the late 1940s, ors. Hawley, the 1st VA Chief Medical Director 
and subsequent Executive Director of the American College of Surgeons; General Omar 
Bradley, the Administrative Director of the VA: and pr. Magnuson moved to develop 
such affiliations throughout the country. Many of the Deans of the University 
Medical Schools were hesitant of such affiliations due to the fact that the VA's 
were public hospitals and “the VA" was the closest thing to "Socialized medicine" in 
the U.S. The title: one of the VA" also has special meaning for VA Surgeons 
because the second chief of the Hines VAH Surgical Services, Charles Peustow, Mas 
F.A.C.S., (1946-1972) was and is probably one of the most notable VA Surgeons having 
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; RE NEJM Manuscript # 04-2189 
described an operative procedure and the initial outcome results of the lateral 
pancreaticojejunostomy which now bears his name. 


We are all creatures of our environment with regards to our interaction¢ with 
that environment. AS a young Chief of Surgery, when f presented to the Hines VAH, I 


the Surgery faculty--for many of the surgeons were at times jn absentia. This was 
not very much of a surprise because I had been educated and trained in the era of 
medicine of: " 

tail-end of th 


Oospitalls. In 
as such, there existed "resident run” services in the public hospitals with 
the faculty making formal rounds daily, weekly or intermittently; never bein in 
attendance in the clinic: and many times staffing operations from their university 
offices or homes. In short, what had developed was de facto rationing and provision 
of disparate levels of delivery of medical care based on the economic Situation of 
the patients. Unfortunately, while somewhat invisible to the general Pe ae such a 

ent at 


a public hospital is not as worthy as the patient in a private or university 
hospital; the physician-in-training at a city, county, or va hospital is notias 

well-trained: and those faculty Staffing public institutions are for the most part 
second-rate. Although there are exceptions to these statements 
been and stil] are 


AS a young Chief of Surgery, thus, I was really charged with an impossible 
responsibility: Provide the equivalent level of care to the patients at the VA 
comparable to that provided at the affiliated University--or, at least, make jit look 
like it was. To provide such care would be jn contrast to the de facto system as it 
has existed. what is more, as "Primum non Nocere” and Practicing Medicine in this 


the interactions of some doctors with Medicare and the VA, we have condoned 
disparate delivery of care in our profession at multiple levels. tt really has come 
aS nO Surprise to me that individuals in the AMA, JAMA, NEJM, the American Co lege 
of Surgeons, AIS, etc. don't know how to acknowledge our profession's ee 
For to do so publicly would be to open Pandora's box. I submitted “Patient Rights, 


he was given carnitine and/or excess glucose (as glucose tablets) in the Sumner of 
1990 prior to the institution of the ketogenic diet.) 


disregard of most personal patient rights, is it any Surprise that the vast majority 
of Americans probably are not enamored by calls for Tort Reform and Malpractice 
Caps? The "right to sue” js perceived by many patients and, in reality, becomes the 


well, Dr. Curfman, what should I do? Obviously, for me to continue to be 'in 
the face” of the ama, the NEJM, the ACS, the vA, the OSC, the USDO3, The white 
House, etc. will accomplish little that Is positive. Historically, the issues 
raised in "Patient Rights, ERISA, anda Boy Named Charlie" and "Primum non Nocere" 
and Practicing Medicine in this Era of "The Bottom Line" are true, detrimental | to 
our profession and society, and extremely divisive. How do we aS a profession 
honestly and openly address them? [Besides attaching below copies of the two 
articles that I have referred to in this response Cand references 4 and > Of 


"Patient Rights...."), I have listed the phone numbers of some the people who have 
positions of responsibility, prestige, and influence in Medicine that might be 
Page 4 
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helpful in possibly addressing the question raised. ] 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S. 


Dr. Goldrich, Chairman, AMA Council on Ethical and Judicial Affairs 
312-464-4823 


Dr. Drazen, Editor-in-Chief, The New England Journal of Medicine 
617-734-9800 


Dr. DeAngelis, Editor-in-chief, JAMA 
312-464-2402 


Dr. C. Rollins Hanlon, Executive Director of the American College of Surgeons, 
Emeritus 312-202-5416 


Dr. Michael Maves, Vice-president and CEO, AMA 
312-464-5252 


Dr. Schwartz, Editor-in-Chief, J Am Col Surg 
585-275-1518 


Dr. Russell, Executive Director of the American College of Surgeons 
312-202-5305 


Dr. Polk, Editor-in-chief, American Journal of Surgery 
502-852-5442 


Dr. Scott-Conner, Chairman, Department of Surgery, University of Iowa 
319-356-0330 


Dr. Stoll, Executive Director, RRC for Surgery, ACGME 
312-755-5499 


Dr. Willman, Chairman, emeritus, Dept. of Surgery, St. Louts University 
314-962-9413 
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9. Condence regarding manuscripts of: Ethical Issues in Medicine that 


7; “Primum non Nocere” and Practicing Medical Ethics in 
this Era of “The Bottom Line”!, and Patient Rights ERISA, and a boy named 


Charlie*® to the Medscape General Medicine, WebMD Corporation, in August 
2004 


----- Original Message----- 
From: Lundberg, George [mai] to: GLundberg@webmd. net] 
sent: wednesday, August 04, 2004 11:53 py 


To: Charles Andrus SIGH ] 
Subject: RE! NEJM Manuscript #: 04-2189 


Charles, 


Thanks for sharing. I am cogitating. 


Best wishes, 


george 


EDL gE EOD AALS AD ESTE CSE AA ee pit ol agit i ates eb ba tere a cg gan 


are Original Message----- 

From: Charles Andrus [SJGH] 

sent: wednesday, August 04, 2004 12:14 pm 
To: 'gtundberg@webmd.net’ 

Subject: FW: NEJM Manuscript #: 04-2189 


August 4, 2004 


George D. Lundberg, M.D, 
Editor, Medscape General Medicine 
glundberg@webmd. net 


Dear Dr. Lundberg: 

Attached to this e-mail is one recent e-mail correspondence with Dr. curfman of 
the New England Journal of Medicine and manuscript Sub 
been submitted either to JAMA, Amerjdcan Journal of Medicine, NEJM, etc. and have all 
been rejected. The common theme to all is that the issues raised are extremely 
controversial and are tremendously politically sensitive to “organized medicine.” 
The article entitled: "Primum non Nocere" and Practicing Ethics in Medicine in this 
“Era of the Bottom Line” is a true, extensive, critical review of disparate 
teaching” physician activities with regards to federal funding both under Medicare 
Part B and the veterans Health Administration over the last 35 years. I develaped 
the idea for the article when or. Polk, Editor-in-Chief of the American Journal of 


extensive abbreviation of Ethical Issues in Medicine that Touched our Family which 1 
have included below. Realizing that such a letter would be viewed only as . 
self-serving, I submitted instead the initial version of “primum non Nocere”...| to 
the American Journal of Surgery in_ February only to receive the attached rejection 


advising me to revise it and submit it someplace else! with his and the reviewers 

Suggestions, I extensively revised the manuscript and thus Submitted it to JAMA) in 

June. while in her subsequent e-mail correspondence Dr. DeAngelis agreed with BY 
7Sh 


concerns and reasons for writing the article, she Stated that JAMA could not pu 
it. It would be greatly appreciated if you, as the Editor of Medscape, could 
review "Primum non Nocere" and Practicing Ethics in Medicine in this "Era of t 


Besides including Ethical Issues in Medicine that Touched our Family and the 
letter from the AMA Council on Ethics and Judicial Affairs regarding the Ethical 

Issues.... which I mentioned above, I have included below a letter to the Editor of 
the NEJM to which Dr. curfman's e-mail correspondence is in regards which was 
Submitted with the title: Patient Rights, ERISA, and a boy named Charlie. The |"boy 


named Charlie" of this Letter to the Editor is the same Charles Harold Andrus who is 
| Page 4 
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the co-author of Ethical Issues in Medicine that Touched our Family. After 
rejection last year of Ethical Issues in Medicine that Touched our Family by NEJM 
and the Journal of the American College of Surgeons as too personal (which I agree, 
it was personal), I submitted it to the Copyright office of the U.S. Library i 
Congress last November so as to document it for history. Besides being commented 
upon this year by the AMA Council on Ethics and Judicial Affairs and Dr. Polk, it 
has now been included as an unpublished work in the Joseph and Rose Kennedy 
Institute on Ethics which ts ie BioEthical repository (ETHX) of the U.S. National 


Library of Medicine. 


AS you will see from 11st of those copied below, the article "Primum non Nocere" 
and Practicing Ethics in Medicine in this "Era of the Bottom Line" is known to 
several other individuals who are prominent in organized medicine but the article 
has not been officially published and it is not under consideration for publication 
anywhere else at the present. I do wish to thank you for taking the time to review 
“Primum non Nocere"” and Practicing Ethics in Medicine in this "Era of the Bottom 


Line." 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S, 
Vice-Chairman, Department of ed 

San Joaquin General Hospital, (Stockton, CA) 
500 Ww Hospital Road 

French Camp, CA 95231 

209-468-6620 


former Chief, Surgery Services, Edward Hines, Jr. VAH, Chicago, IL | 
former Professor and Vice-Chairman, Department of Surgery, Loyola University, 


chicago 


home: 4269 Boulder Creek Circle 
Stockton, CA 95219 
209-951-0689 
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heel Original Message 
From: Charles Andrus [SIGH] 
Sent: Thursday, August 05, 2004 9:46 aM 
To: 'GLundberg@webmd.net' 
Cc: ‘Willman, vallee MD, Chairman Emeritus, Dept of Surg, St. Louis U'; "Hanlon, 
Rollins’ 


Subject: FW: NEJM Manuscript #: 04-2189 


August 5, 2004 


— Dear Dr. Lundberg: 


Thank you so very much for reviewing and thinking about that which I have provided 

tO you. Ten years ago, as a young faculty member of the Department of Surgery at 
St. Louis University and the St. Louis VAMC, never would I Soul anticipated thle 

= scenario that would confront me over the next decade nor where my research and 
resources would be focused. Indeed, at that time I was a funded VA Merit Grant 
researcher; I, with my fellow Faculty members, were academically productive writing 
good clinical and clinically-based basic science papers (1 attached my CV below): 
and our focus was first and foremost On the delivery of surgical care to our 
patients and the educating of our residents. I look fondly back to those times and 

— Saturday mornings after Surgical Grand Rounds when Terence Wade, M.D, F.A.C.S. (my 
de facto partner at SLU and STLVAMC), John Schweiss, M.D. (former Chatrman of 
Anesthesiology at SLU whose office was down the hall from ours), and myself would 
discuss and debate pressing issues of "Medicine" of the time or fun issues like the 
article: Clesing the case in JAMA on the John_F. Kennedy autopsy which you had 
researched and written after the release of Oliver Stone's JFK jn 1992. I realize 

= that which I have just described and what is described in Ethical Issues jn Medicine 
that Touched our Family are my personal loss of innocence regarding our profession. 


educators of our profession need to address the Past so as to improve. for the 
— Future. Today, I have surgery residents who to my face Flatly state: *‘we don't! want 
you coming in at night to operate on patients with us because you need to Jet us 
make mistakes now so we don't make the Same mistakes later jin practice® That 
indifference to and Tack-of concern for some individual patients at potentially! the 


really what I have tried to emphasize in "Primum non Nocere" and Practicing Ethics 

in Medicine in this "era of the Bottom Line." Maybe my fight is a "lost Cause"+-but 
as Jimmy Stewart and Claude Rains acknowledge in Mr. Smith Goes to Washington: |The 
lost causes are really only the ones worth fighting for. 


have sent to you. In your contemplations, might I Suggest that you speak with Db 
Willman (314-962-9413) and his former mentor and friend, C. Rollins Hanlon, M.D, 
F.A.C.S. (312-202-5416) , Executive Director of the American College of Surgeons 
emeritus--for they, more than aks others, epitomize for me personally the ethical 
threads that we as a profession hold dear. Thank you for considering my 


—_ Dr. Lundberg, Xt am extremely appreciative that you are reflecting on that which I 
Fs 
5 


— submissions. 

Respectfully yours, 

Charles Andrus, M.D., F.A.C.S. 
7 
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----- Original Message----- 
From: Charles Andrus [SJ3GH] 
Sent: Thursday, August 26, 2004 5:24 PM 
To: ‘Freier, Katie’ 
Subject: FW: NEJM Manuscript #: 04-2189 


August 26, 2004 


Katie Freier 

Attn: WebMD,net 

4600 Patrick Henry Drive 

Santa Clara, CA 95054 
408-876-5962 


RE: "“Primum non Nocere" and Practicing Ethics in Medicine in this Era of “the 
Bottom Line" 


Dear Mrs. Freier: 


It was indeed a pleasure to have spoken with you today. I do apologize for having 
been so wordy, but I must admit that even now I really can't begin to express the 
enormity of the utter nonsensical maneuverings that I have witnessed to have 
occurred within the federal government and academic medicine over the last five 
years. In my e-mails below to Dr. Lundberg, I tried to pee my concerns and 
intent in writing: "Primum non Nocere” and Practicing Ethics in Medicine in this Era 
of “the Bottom Line", Primum non Nocere JAMA submisston 6_08_04.doc. As TI promised, 
I will forward to him through you the manuscript: To Care for Him who Shall] Have 
Borne the Battle, And for his widow, and His Orphan--A. Lincoln which I submitted 
and copyrighted with the Library of Congress in April of this year OTXul1-173-542 so 
aS tO preserve for history that which is contained. Section 1 and 2 have newly been 
added this week and were also submitted with the entire manuscript to the Copyright 
office of the Library of Congress this week, Section 2, my e-mail response of 
August 21, 2004 to Mr. Leitch, the Deputy Counsel and Deputy Assistant to the 
President of the United States, is written in such a way with referencing so that it 
is_a complete summary of the compilation of correspondence and documents that 
follow. As was recommended by Mr. Leitch in his e-mail of August 17, 2004, I will 
be submitting the manuscript with cover letters to the office of Professional 
Responsibility of the U.S. Department of Justice and the office of the Inspector 
General of the u.S. Department of Justice. 


As I emphasized in our conversation today, it is my hope that the issues raised 
in: "Primum non Nocere” and Practicing Ethics in Medicine in this Era of "the Bottom 
Line” will be acknowledged first in the medical literature rather than the lay 
press. As a profession, it would be far better if "Medicine" debated and addressed 
the issues in an introspective constructive manner rather these issues initially 
becoming the focus of a public scandal in the lay press. 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S,. 
4269 Boulder creek Circle 
Stockton, CA 95219 
office: 209-468-6620 
home: 209-951-0689 
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RE: NEJM Manuscript #: 04-2189From: Charles Andrus [SJGH] 
Sent: Friday, August 27, 2004 3:04 pm 
TO: ‘Maves, Michael, M.D. 
M.D.: Exec Director, Am College of Surgeons’ 
Cc: ‘Freier, Katie’ 
Subject: RE: NEJM Manuscript #: 04-2189 


August 27, 2004 


Michael Maves, MsD.; FsAvC.5., MBA Thomas Rus 


MBs, FAC, Ss. 

Vice President and cEo 

Executive Director 

American Medical ASSociation 

College of Surgeons 

515 North State Street 

North St. Clair Street, 28th floor 

Chicago, IL 60610 

Chicago, IL 60611-3211 
312-464-5252 

312-202-5305 


Dear Dr. Maves and Dr. Russell: 


This week I promised both your secretaries I would send each of you copies of: 
Care for Him who Shall Have Borne the Battle, And for his widow, and his Orphan-a 


1 M.B.A., Vice-president and CEO, AMA'; 'Russell, Thomas 


sell, 


American 


633 


TO 


Lincoln ©TXul-173-542 which will be part of my submission to the U.S. Department of 
Justice's Offices of the Inspector General and of Professional Responsibility as per 
the recommendations of David G. Leitch, Deputy Counsel and Deputy Assistant to the 


Interactions and denial of Patient's rights, the manuscript: "Primum non Nocere 


and Practicing Ethics in Medicine in this Era of "The Bottom Line" is probably more 


important to the AMA and the AcS. Although I cannot now forward a copy of that 


manuscript because I have now submitted it to or. Lundberg, Editor, webmp Medscape 


(see the attached e-mails below) for consideration of publication by Medsca e, I 
realized that you both already have access to the June 8, 2004 version of the 


now 


manuscript due to my e-mail correspondence with Dr. Cathy DeAngelis, Editor-in-Chief 


of the Journal of the American Medical Association, when I submitted it for 


Utilizing this e-mail as a cover letter, I will send you both today by FedEx: T4 


Care for Him Who Shall Have Borne the Battie, And for his widow, and his 


Lincoln ©TXu1-173-542 . sections 1 and 2 are the recent cover correspondence to 
President and Mr. Leitch in response to Mr. Leitch's e-mail to me of August 17, 


Orphan-a 


the 


2004. I have composed my response to Mr. Leitch's e-mail in such a way so that it js 


a summary, outline, and addendum of the compilation: To Care for Him Who Shall Have 


Borne the Battle, And for his Widow, and his Orphan-A. Lincoln OTXu1-173- 
AS I stated below: seats 1S my hope that the issues raised jin: “Primum 
and Practicing Ethics in Medicine in this Era of "the Bottom Line" will b 
acknowledged first in the medical literature rather than the lay press. 


profession, it would be far better if "Medicine" debated and addressed th 
an introspective constructive manner rather than these issues Initially b 


Sincerely, 
Charlie 


Charles H. Andrus, M.D., F,A.C.§. 
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“Primum Non Nocere” and Practicing Ethics in Medicine in this Era of 
“The Bottom Line” 


chaste adin Original Message----- 
From: Freier, Kaytie [mai ito:kfreier@webmd. net] 
Sent: Wednesday, September 01, 2004 11:59 aM 


To: Charles Andrus [SIGH] 
Subject: Your call 


Dr Andrus 


just wanted to fet you know that I did get you package. And IY should have an 
answer from Dr Lundberg by the end of the week. I witl be in touch. 


Thank You, 


Kaytie Freier 


kfreier@webmd. net 


Administrative Assistant to George Lundberg 


WebMD 


4600 Patrick Henry Drive 


Santa Clara, CA 95054 
408-876-5962 - direct 
408-876-S811- fax 
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RE Your call 


From: Charles Andrus [SIGH] 

sent: wednesday, September 01, 2004 1:15 pm 
TO: ‘Freier, Kaytie' 

Subject: RE: Your call 


September 1, 2004 


Dear Mrs. Freier: 


Center for Bioethics (supported jn part by the U.S. 
the listing can be found in "ETHX on the web"): 


Andrus, Charles" using the website, the 


http: //www. georgetown. edu/research/nrcbl/bioethics/databases .htm ). In doing 


search for 
articles is: 


http: //uis-www-2. georgetown . edu/netacgi /nph-search?col-AND&pgl<AUTH&S1<Andrud 
rles&opl=and&co2AND&pg2=T1&s2=&0p2=and&co3=aND&pg3=S0&s3=&op3—and&pg4esuel& 
ANDE&CO 9=ANDE&pg 5=LA&Op5=OR&] ang=&C06=AND&0p6=AND&S6=&C07-AND&Pg7=PT&OP7=AND&e 


Specific website address 


a 
of both 


%2C+Cha 


4=&C04= 


=&co8=A 


ND&P 8 =SUBI&Op8—AND&S8=&C 09=AND&Op9=AND&S9=&S ec t2=THESONESECt 3=PLUROFF&SECLS HL Torre 


1=20&d=ETHX&p=1eu=%2 Fnetahtm1%2Fethx. htm@r=08F=S 
that which I have given to you. The second article 
published in the Journal of the American College of 


Congress. 


Document 1 

Andrus, Charles Harold; Andrus, Charles Hiram 
Ethical issues in “medicine” that touched our Family 
Unpublished document: 6 November 2003, 14 p. 

Revised version of a term paper submitted by Charles 


Both articles are pertine 
1S about error reporting 


Surgeons in June 2003. Th 
first document is actually contained jn that which I sent to you last week (Ss 
6: Ethical Issues In "Medicine" that Touched. our Family OTxXul-145-557) which 
previously I copyrighted as an unpublished work through the u.s. Library of 


Harold Andrus on October 


nt to 
and was 
e 
ection 


LS s 


2003 to: English, AP, American Literature Course #1310, St. Mary's High School, 


Stockton, CA. 
Gatch? 442° 9.42 OS 
Location: file 


After reading this article in January 2004, Hiram Po 
Editor-in-Chief, American Journal of Surgery, offere 


1Ky MoDig FACS. ; 
d that if I summarized it 


into a 


Letter to the Editor, he would publish it. Realizing that might be viewed and 
dismissed as purel self-serving, I researched and wrote the initial version of 
€ in this Era of "the Bottom 


“Primum non Nocere" and Practicing Ethics in Medicin 
Line” which js that which is under consideration b 
Ethical issues in “medicine” that touched our Fami ly 


Dr. Lundberg at present. 


is the article about which the ama Council on Ethical and judicial Affairs sent the 


attached Jetter which is also included in section 6. 
I look forward to speaking with you later this week. 
Sincerely, 

Charles Andrus, M.D., F.A.C.S. 

vice-chairman, Department of Surgery 


San Joaquin General Hospital 
209-468-6620 
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---== Original Message----- 
Freier, Kaytie [mailto:kfreier@webmd. net] 
Sent: Friday, September 03, 2004 1:37 pm 
To: CharJes Andrus [SJGH] 
Subject: Dr Lundberg's Response 


Dr Andrus, 


Just wanted to drop you a quick note. I did try to reach you at your work number 


and you were not available. Dr Lundberg wanted me to inform you that he js 
“personally sym athetic to your aelac roblems, but that MedGenMéed 35 not 
suitable outlet for airing them so we WaT not be publishing your material." 


Thank You, 


Kaytie Freier 


kfrejier@webmd. net 


Administrative Assistant to George Lundberg 


webmD 


4600 Patrick Henry Drive 


Santa Clara, CA 95054 
408-876-5962 - 


direct 


408-876-5811- fax 
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RE Or Lundberg's Response 


From: Charles Andrus [SIGH] 

Sent: Friday, September 03, 2004 5:49 pm 
To: 'Freier, Kaytie’ 

Cc: ‘Adams, Elaine M.D.': ‘Albert, Tanya’; ‘AMA Council on Ethical and Judicial 
Affairs’; 'AMVETS'; ‘Andrus Jr., Charles’; ‘Andrus, Alanna and James’; ‘Andrus, 
Charles (home)'; ‘armstrong, John S.3., U.S. Jesuit Conference'; ‘Association for 
Surgical Education'; "Baumann, Margaret’; ‘Bergkamp, Harold'; Dale Bishop, M.D. 
[PHS]; ‘Bloch, Scott’; 'Burdon, Thomas, Chief, Surgery Services, Palo Alto VAMC'; 
‘Burke, Gregory A, Hines VAH Regional Counsel'; ‘Connell, Linda: NASA/PSRS 
Director’; “Czajkowski, Roy’; ‘DeAngelis, Catherine mp, Editor, JAMA'; 'Doobay, 
Indira’; "Drazen, J: Editor-in-Chief, NEIM'; ‘Flynn, Timothy'; 'Garthwaite, Thomas: 
Director of Public Health, LA county’; ‘Geist, Steve'; ‘Goldstein, Doris, Director, 
National Reference Center for Bioethics Literature'; ‘Goodson, william’; ‘Gordon, 
Leo:Assoc Dir of surg Education, Cedars-Sinai Med Center’; ‘Gustafson, Jerry’; 
‘Gutierrez, Steve’; ‘Guzzi, Nick': ‘Hanlon, C. Rollins’; ‘Harris, Hobart MD'} 
‘Johnson, Frank E. (STL}'; ‘Kennedy, Cathryn, Office of Senator Durbin’; "Kleinman, 
Bruce’; 'Krane & Lowell’; ‘Leitch, David’; ‘Lindgren, James; Professor, NU Law 
Schoo!'; *Lowell, Richard'; ‘Maher, Maria, Assistant to Dr. Maves, AMA'; Nathaniel 
Matolo [SIGH]; "Maves, Michael, M.D., M.B.A., Vice-president and CEO, AMA'; ‘Mazur, 
Phil'; ‘Mazur, Phil NSR'; 'McGurn, Richard SJ, Asst for Formation, Chicago 
Province'; *Mehan, Donald m.D.'; 'Mellinger, John'; ‘Meyer, 37171 M.D.'; ‘Miller, 
Scott'; ‘Mozdzierz--home'; 'Nelson, Timothy’; "O'Connor, Francine'; ‘office of t 
Counsel to the President’; ‘O'Hara, Robert’: "Organ, Claude: Editor, Archives of 
Surg'; 'Pachucki, Constance’; ‘Pettinger, Dr.'; ‘Pierce, Eileen'; *Polk, Hiram Cc 
"Principi, Anthony: Secretary, Dept of Veterans Affairs'; '"PVA'; 'Reese, Thomas 
S.J.'; 'Robeznieks, Andis’; 'Roth, Randy'; 'Russell, Thomas M.D.: Exec Direc or, Am 
College of Surgeons’; ‘Schwartz, Seymour: Editor-in-chief, 3 am Coll of Surg’; 
"Scott-Conner, Carol’; ‘Sinacore--home'; ‘Sistek, Leonard'; ’Sloan, Dean’; "Stoll, 
Doris PhD, Director, RRC for Surgery, ACGME'; ‘Temeck, Barbara’; 'The American 
Legion--National Commander's Office’; 'Turay, Mike': "US Attorney for the Northern 
District of Illinois'; *USH Commission'; 'vallowe, Joe’: *VEW--n. pomeroy (Mr. 
Wallace)’; ‘Wexner, Steve M.D.'; ‘wilkowski, JA, Bishop, the Evangelical Catholic 
Diocesed of the Northwest'; ‘willman, Vallee mD, Chairman Emeritus, Dept of Surg, 
St. Louis U'; ‘wolfe, Bruce'; ‘Yanes, Raul'; ‘McClain, Timothy’; "Hutchinson, 
Edward, Editor, J of Law, Medicine, and Ethics'; "Moulton, Ben, Exec VP and &xec 
Dir, Am Soc of Law, Medicine & Ethics’; 'o'Rourke, Kevin, G.P., 3.6.D., 5.T.M.*s 
‘wmartner@bu.edu' | 
Subject: RE: Dr Lundberg's Response 


Kaytie Freier 

Administrative Assistant to George Lundberg 
webMD 

4600 Patrick Henry Drive 


Santa Clara, CA 95054 


September 3, 2004 


Dear MS. Frejer: 


e 
issues to "Organized Medicine it 1s unfortunate at e Editors-in-Chief of the 
American Journal of Surger tne journal of the American Medical Association, and 


WebMD MedGenMed are all sympathetic to my submission of the 1 ues raised but! find 
it impossible to publish. I will now submit “Primum non Nocere" and Practicing 

Ethics in Medicine in this Era of “The Bottom Line" for possible publication to the 
Journal of Law, Medicine, and Ethics for I promised the editors earlier this year I 
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RE Dr Lundberg's Response 
ee Submit a general ethical article to them. If Tt should fail to obtain 
publication tn the Medical literature, though, I may have to provide this article 
Tor publication in the jay press as I see it my professional responsibility and 
moral duty to provide this to patients who receive medical care under the auspices 
of Medicare and/or the va, Logically, the question that will be raised 'T Yf 18 
publtshed in other than the Medical Literature will be: "why have not the entities 
and tnstitutions of ‘Organized Medicine’ and the Federal Government appropriately 
addressed these issues prior to its publication in the lay press?" I wild “Ce” ths 
response to individuals who previously have had knowledge of this manuscript and/or 
of the issues in Andrus v. VA (03-3162 before the U.S. Court of Appeals for the 
Federal Circuit, March 3, 2004) and/or individuals who are medical ethicists in this 
country. 


Thank you for facilitating the review by webmpD of: “Primum non Nocere” and 
Practicing Ethics in Medicine in this Era of “The Bottom Line,” 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S.— 

former Chief of Surgery, Edward Hines, Jr. VAH 

former Professor and former Vice-Chairman, Department of Surgery, Loyola University, 
Chicago 
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6. Correspondence with members of the Neiswanger Institute for Bioethics 


and Health Policy, Loyola University of Chicago, Stritch School of Medicine, 
September 7, 2004. 


4269 Boulder Creek Circle 
Stockton, CA 945219 
Home: 209-951-0689 
Work: 209-468-6620 
Pax: 209-468-6248 


candrus@sj zh.hs.co.san-joaquin.ca.us 


September 7, 2004 


Mark Kuczewski, Ph.D. 
Director 
Neiswanger Institute for Bioethics and Health Policy 
Loyola University of Chicago, Stritch School of Medicine 
Bldg. 120, Room 280 
2160 S. First Avenue 
Maywood, IL 60153 
708-327-9210 
fax: 708-327-9209 


e-mail: bioethics@lumc.edu 


Re: Attachments regarding Ethical Issues that were some of the foundations of Andrus vy 
VA, U.S. Court of Appeals for the Federal Circuit, docket #03-3162, March 3, 2004. 


Dear Dr. Kuczewski: 


As I promised in our phone conversation today, attached is information involving Loyola 
University and Hines VAH regarding allegations of denial of medical care to patients and 
allegations of patient abandonment. Enclosed are the following: 


L. Lo Care for Him Who Shall Have Borne the Battle, And for his Widow, and his 
Orphan--©Txu-1-173-542, April 5, 2004. 


2. Ethical issues in “medicine” that touched our Jamily, ©Txu-1-1145-557, 
November 10, 2003. 

3, Correspondence from the US Office of Special Counsel in Andrus vy VA and 
allegations of obstruction of justice, ©Txu-1-165-703, March 16, 2004. 


4. Search information from ETHX on the Web, National Reference Center for 
Bioethics Litcrature, Georgetown University, Kennedy Institute of Ethics which 
also includes a copy of: Andrus CH, Villasenor EG, Kettelle JB, Roth R, 
Sweeney AM, Matolo NM: “To En Is Human”: Uniformly Reporting Medical 
Errors and Near Misses, A Naive, Costly, and Misdirected Goal. J Am Coll Surg 
196 (6); June 2003: 911-918. 


=e E-mail] submission cover to the Journal of Law, Medicine and Ethics on 
September 7, 2004 of the manuscript: “Primwm non Nocere” and Practicing 


Ethics in Medicine in this Era of “The Bottom Line.” 


6. Recent correspondence with WebMD and with the Office of the Counsel to the 
President of the United States. 
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Dr. Kuczewski, you asked of me several times during our phone conversation what I 

expected to get out of contacting the Neiswanger Institute for Bioethics and Health Policy, 

Loyola University, Chicago: A fair and appropriate ethical review and assessment of that which 

has occurred. In the process of providing such a review, it is expected that the Institute wil] 

abide by and adhere to the guidance of the “.. values that have long been a part of the mission of 

LUMC and its Jesuit, Catholic heritage: 

(1) Respect for the dignity of the person, and 

(2) Justice in the allocation, administration, and delivery of health-care 
Services. 


Besides Fr. O’Rourke and Dr. Micetich who know me, you might wish additional insight 
from Gerald Mozdzierz, Ph.D. former Chief of Psychology, Edward Hines, Jr. VAH, and former 
Chainnan of the Hines VAH Ethics Committee (for 20 years): 5608 Lawn Drive, Western 
Springs, IL 60558, home: 708-246-2585. Thank you for these considerations. 


Respectfully yours, 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Service, Edward Hines, Jr. VAH . 
Former Professor and Vice-Chairman, Department of Surgery, Loyola University, Chicago 
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4269 Boulder Creek Circle 
Stockton, CA 95219 
Home: 209-951-0689 
Work: 209-468-6620 
Fax: 209-468-6248 
candrus@sijph.hs.co.sar-ioaqui 
September 7, 2004 


Kevin O’Rourke, O.P., JAD 8. Toe. 
Neiswanger Institute for Bioethics and Health Policy 
Loyola University of Chicago, Stritch School of Medicine 
Bldg, 120, Room 280 
2160 S. First Avenue 
Maywood, IL 60153 

708-327-9087 

fax: 708-327-9209 


e-mau: bioethics@lumc.edu 


Dear Father: 


Thank you for retuming my call of last week. Unfortunately, 
clinical activities when you called. As yo 
and forwarded to the Institute yesterday 
Taised since March 2000 regarding alleg 


and allegations of de facto patient abandonment by some faculty physicians from Loyola 
University. Wi 


ithin Section 6 of the booklet Jo Care for Him Who Shall Have Borne the B 
And for his Widow, and his Orphan contained in 
“Medicine” that Touched our Family that my 
Hines VAH/Loyola University campus between 2000 and 2002. Although it is not publish 
in the medical literature due to the “personal nature” of the story, it was registered with the 
Library of Congress (©Txul -145-557) on November 10, 2003 and is now included in the 
unpublished article section of the Joseph and Rose Ke 
University. Also following in Section 6 is a complim 
Ethical and Judicial Affairs of February 23, 2004 re 
Louched our Family. After reading Ethical Issues in “Medicine” that Touched our Family, 
Hiram Polk, M.D., F.A.C.S., Editor-in-Chief of the American Journal of Surgery, 
condense it into a Letter-to-the-Editor and he w 
such submission would be dismissed as purely 
the initial version of “Primum non Nocere” 
“The Bottom Line’ which is also contained in the mailing 

submitted this article yesterday to the Journal of Law, Medicine and Ethics becau 

has the sympathy of the Editors-in-Chief of the American Joup 

American Medical Association, and Web 

publish it! 


ould publish that submission. Realizing tha 


MD Medscape, they all flatly stated they could not 


So, why did J call Dr. Kuczewski and yourself? 
Kuczewski: “...what I expected to 
and Health Policy, Loyola University, Chicago: A fair and appropriate ethical review and 
assessment of that which has occurred. In the process of providing such a review, it is expe 


As I stated in my letter to Dr. 
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I was tied up today with 

u are probably now aware, I spoke withDr. Kuczewski 
a packet of material concerning the issues that I have 
ations of provision of disparate care to Veteran patients 


the submission is an article: Ethical Issues in 
son and | wrote regarding what occurred on the 


nnedy Institute on Ethics, Georgetown 
entary letter from the AMA Council on 
garding Ethical Issues in “Medicine” that 


sugpested | 


self-serving, I instead researched and submitted 
and Practicing Ethics in Medicine in this Erg of 
packet the Institute received today. I 
sé although it 

nal of Surgery, the Journal of the 


get out of contacting the Neiswanger Institute for Bioethic 


»Ca.Uus 


attle, 


able 
LS, 


t any 


S 


cted 


2/27/2024 
145 of 536 


“Primum Non Nocere” and Practicing Ethics in Medicine in this Era of 
“The Bottom Line” 


that the Institute will abide by and adhere to the guidance of the **... values that have long been a 
part of the mission of LUMC and its Jesuit, Catholic heritage: 


(1) Respect for the dignity of the person, and 
(2) Justice in the allocation, administration, and delivery of health-care 


339 


Services. 


Over the last three years, I have tried to obtain an open assessment and dialog from 
members of the Society of Jesus Community and the Catholic Church (Michael Garanzini, S.J., 
Francis Cardina] George, John Armstrong, S.J. of the United States Jesuit Conference in 
Washington, D.C., the Office of the Jesuit Chicago Provincial, etc.) and have received little more 
than silence. Silence by Catholic administrators/clergy regarding allegations of delivery of 
disparate medical care by physicians (who are faculty under the banner of Ad Majorem Dei 
Gloriam ) which is seemingly contrary to the moral teachings of the Church is unacceptable. 
Unfortunately, the perceived risk for addressing my appeal to the Institute was best summarized 
when Dr. Kuczewski attempted to state the obvious to me regarding the impenetrable wall of 
silence that I have encountered at Loyola University, Chicago: “‘...you /referring to me] were a 
Vice-Chairman at Loyola--you kno w how far down the food-chain we are...” 


Father, allegations of disparate provision of medical care at the public hospital (Edward 
Hines, Jr. VAH) on the Loyola/Hines campus by Loyola University Faculty who are/were 
Attending Surgeons at the Hines VAH demands ethical review—not silence. Thus, I plead and 
appeal for such an impartial review by the members of the Institute as this is an appropriately 
Ethical (and Catholic) course of action to take! | 


Respectfully yours, 


Charles H. Andrus, M.D.., PALS. 
Former Chief, Surgery Service, Edward Hines, Jr. VAH 
Former Professor and Vice-Chairman, Department of Surgery, Loyola University, Chicago 


Cc: Jesuits, Chicago Province  chgprov(@jesuits-chi.org 
U.S. Jesuit Conference usjc(@jesuit. org 
Father General Peter-Hans Kolvenbach, S.J. sjweb@sjweb.info 
Francis Cardinal George, Archdiocese of Chicago 
c/o Bill Purcel, Director, Office for Peace and Justice, Archdiocese of Chicago 


bpurcell@archchicago.org 
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™e 7. Correspondence regarding the submission of “Primum_non \Nocere” and 
Practicing Medical Ethics in this Era of “The Bottom Line”! to the Journal of 
Law, Medicine & Ethics in September 2004 
sion of the Manuscript Primum non Nocere and Practicing Ethics in Medicine in this Era of The Bc 
bene Submission of the Manuscript: "Primum non Nocere" and Practicing Ethics in Medicine 
tn this Era of “The Bottom Line"From: Ted Hutchinson (thutchinson@as1lme.org] 
Sent: Thursday, September 09, 2004 7:23 am 
TO: Charles Andrus [SIGH] 
Subject: RE: Submission of the Manuscript: "Primum non Nocere" and Practicing Ethics 
in Medicine in this Era of "The Bottom Line" 
Dear Dr. Andrus, 
Thank you for sending me a copy of your “Bottom Line” manuscript. I have read it 
carefully and shared it with two other people, our publisher and an outside reviewer 
who spectayizes in state-run health care. Out of courtesy to me they both read the 
— manuscript quickly and got back to me with their opinions. 
We have decided that we will not be publishing your manuscript at this time. white 
e ali found it interesting and are of course sympathetic to your general Viewpoi nz, 
—_ we do not feel that the essay makes an Important enough Contribution to the — °* 
biterature. You_are correct to point out that there are eep flaws 
and VA_system; but our peer reviewer reminded vs that this has also been expressed 
in Many otner places in greater : 
at Please know that I very much appreciate the op ortunity to read your work. I wish 
you only the best of Yuck both in your personal situation that I am familiar with 
and in your larger publishing aspirations. 
soa Yours, 
Ted Hutchinson 
Edward J. Hutchinson 
Editor 
== Director of Publications 
Journal of Law, Medicine & Ethics 
765 Commonwealth Avenue, Suite 1634 
i Boston, MA 02215 
(617) 262-4990 (w) 
(617) 437-7596 Cf) 
in (508) 697-9415 (h) 
thutchinson@aslIme.org 
Page 1 
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S. Correspondence regarding the submission of “Primum non Nocere”’ and 
Practicing Medical Ethics in this Era of “The Bottom Line”! to the aforemen-- 
tioned Journals with the Office of the Counsel to the President of the United 
States, September 11, 2004. 


From: Charles Andrus [SJGH} 

Sent: Saturday, September 11, 2004 11:09 AM | 

To: ‘president@whitehouse.gov’; ‘Leitch, David': ‘Office of the Counsel to the 
President’; 'Yanes, Raul’ 

Cc: ‘Russell, Thomas M.D.: Exec Director, Am College of Surgeons’; 'Maves, 


Michael, M.D., M.B.A., Vice-president and CEO, AMA'; ’Polk, Hiram Cc. 
‘DeAngelis, Catherine MD, Editor, JAMA’; ‘Drazen, J: Editor-in-Chief, NEJM’: 
‘Frejer, Katie’; ‘Hutchinson, Edward, Editor, J of Law, Medicine, and Ethics’; 
‘Goldstein, Doris, Director, National Reference Center for Bioethics 
Literature’; ‘Spicer, Carol, Editor, Kennedy Institute of Ethics’: ‘Stoll, Doris 
PhD, Director, RRC for Surgery, ACGME’; 'Schwartz, Seymour: Editor-in- 
Chie7, J Am Coll of Surg’; 'Flynn, Timothy’; 'Garthwaite, Thomas: Director of 
Public Health, LA county’; 'Hanlon, C. Rollins’; Johnson, Frank E. (STL)'; 
'Meillinger, John’; 'Mozdzierz—home’; 'Principi, Anthony: Secretary, Dept of 
Veterans Affairs’; ‘Scott-Conner, Carol’: ‘Willman, Vallee MD, Chairman 
Ementus, Dept of Surg, St. Louis U'; 'Pettinger, Dr.’ 
Subject: "Primum non Nocere” and "...to preserve, protect, and defend...” 
4269 Boulder Creek Circle 
Stockton, CA 95219 
Home: 209-951-0689 
Work: 209-468-6620 
Fax: 209-468-6248 


candms@sjeh.hs.co.san- 


September 11, 2004 


joaquin.ca.us 


George W. Bush 

President, United States of America 

The White House 

1600 Pennsylvania Avenue, N.W. 

Washmegton, D.C. 20500 
Tel: 202-456-1414 | 
Fax: 202-456-6279 (Office of the Counsel to the President) 
Fax: 202-456-246] (White House Mail Room) 


president@ whitehouse.gov 


Re: "Primiuna non Nocere" and Practicing Ethics in Medicine in this Era of "The Bottom 
Line” 


Dear Mr. President: 


After receiving the fourth polite rejection by a medical journal editor in which all have 
expressed sympathy for the issues that I have raised (Journal of Law, Medicine and Ethics, American 


ournal of Surgery, Journal of the American Medical Association, and WebMD Medscape , I called 
yesterday and spoke with Thomas R. Russell, M.D. F.A.C.S., Executive Director, American College of _ 
gurgeons (312-202-5305). I related that for the last four years I have tried to bring to the attention of all 
the undeniable fact that some "teaching" physicians in this country had allegedly defrauded the United 
States (between $1 and $5 billion in inadequate or non fulfillment of contractual Surgical Services in the 
VA, alone) and allegedly placed some patients in harms way by non-attendance to the individual patient's 
care. Whai is contained in “Primum non Nocere" and Practicing Ethics in Medicine in this Era of "The 
Bottom Line" is the chronology and the confirmatory documentation of these alleged fraudulent activities 
on a national basis over thirty-five years that I found in Congressional reports and with the aid of 
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materials provided by the Office of Inspector General of the U.S. Department of Health and Human 
Services. 


"Primum non Nocere" and Practicing Ethics in Medicine in this Era of "The Bottom Line" to Carol 
Mason Spicer, Editor, Kennedy Institute of Ethics Journal, Georgetown University, The Johns Hopkins 


Dr. Russell then asked if J understood that if I went to the press, I would be nisking much 
for "they play hard-ball.” | related that ] have already risked, and have lost, much (e.g.: [am no 
longer a Professor of Surgery; I am no longer a VA Chief of Surgery; I have spent my children's 
college savings on legal fees: and our family is still ~$100,000 in debt). 1 would risk it all again, 
though, for 1 feel I must be tme to the cath of "Primum non Nocere" that I swore in May 1979 at 
the St. Louis University School of Medicine commencement. It is not I alone that is at risk, 
though—for, in a very real sense, you too are at risk because of the oath you swore on January 20 
2001: "I do solemnly swear (or affirm) that I will faithfully execute the Office of 
President of the United States, and will to the best of my Ability, preserve, protect and 
defend the Constitution of the United States." Indeed, it is your duty to insure that the nghts 
of all Americans are protected as related directly in the Preamble of the Constitution: 
"promote the general Welfare, and secure the Blessings of Liberty to ourselves and our 
Posterity..." and indirectly as related in the Declaration of Independence: 


3 


We hold these truths to be self. evident, that all men are created equal, that they are 
endowed by their Creator with certain unalienable Rights, that among these are Life, 
Liberty and the pursuit of Happiness. --That to secure these rights, Governments are 
instituted among Men, deriving their just powers from the consent of the governed... 


What I have related over the years to Mr. Principi, Mr. Aschroft, Ms. Kaplan (now Mr. Bloch), 
yourself, and a host of others, is that patients have been denied or potentially denied some or all 
of their individual unalienable Rights due to the lack of attentiveness and caring by some 


"teaching" physicians with their non-compliance to the intent of their fiduciary commitments to 
Medicare and the VA. 


In my letter of August 21, 2004 to you, | stated the following: 


As a fonner VA physician and surgeon, I still have a moral obligation to do my best for 
the Veteran patients. Not to provide them with: To Care For Him Who Shall Have 
Borne the Battle, and for his Widow, and his Orphan-a. Lincoin in the coming weeks 
would be a disservice to them. Since the major issues of “The denial and delay of 
appropriate and promised medical care to some U.S. Veterans” have never been 
addressed publicly by your administration over the last four years in the context of the 
attached document, if you are reelected without these concrete issues being addressed 
prior to the election by your administration, then these issues have the potential for 
becoming de facto lame duck issues for the next four years. To Care For Him Who Shall 
fave Borne the Battle, and for his Widow, and his Orphan-a. Lincoln is already a public 
document as it is in the Copyright Office of the U.S. Library of Congress and, as ] 

promised the Kennedy Institute of Ethics librarian, will be mailed today for possible 
inclusion in their unpublished files, I have left section 10 of: To Care For Him Who 
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Shall Have Borne the Battle, and for his Widow, and his Orphan-A. Lincoln, empty to 
offer you and members of your administration the opportunity to respond in the next 
three weeks prior to further distribution. I hope you will find this as an opportunity to 
lead the American people in rekindling and embracing the promise President Lincoln 
made for us all 139 years ago: 


With malice toward none; with charity for all; with firmness in the right, as God 
gives us to see the right, let us strive on to finish the work we are in; to bind up the 
nation’s wounds; to care for him who shall have borne the battle, and for his widow, and 
his orphan-to do all which may achieve and cherish a just, and a lasting peace, among 
ourselves, and with all nations. 


It is my sincere hope that you will utilize this opportunity to help confirm for all of us our nation's 
commitment to the provision of appropriate and timely medical care to all patients regardless of 
their economic or social status. As I am on call for the General (& Trauma) Surgery Service of 
San Joaquin General (County) Hospital this weekend, | can be reached by my beeper [(209) 468- 
6000 and ask for beeper 540] if I am not at home (209-951-0689). It is indeed apropos that today 
is the anniversary of 9/11 which is the glaring example of outside threats to our democracy in our 
tune, for instances of indifference, arrogance, complacency, and/or greed as typified by that 
which are described in "Primum non Nocere” and Practicing Ethics in Medicine in this Era of 
"The Bottom Line” are the always-present threats to the foundations of our democracy from 
within. 


Respectfully yours, 
Charles H. Andrus, M.D., F.A.C.S. 


Primum non Nocere Spicer, Kennedy 
Kennedy Inst... Institute 9_11... 


= 122 = 


2/27/2024 
150 of 536 


Chapter5 


9. Spicer CM: Acknowledgement of receipt of of “Primum non 


ocere” and | 


Practicing Medical Ethics in this Era of 
Institute of Ethics Journal, September 1 
rejected by this journal as well. 


“The Bottom Line”! by the Kennedy 
4, 2004. The manuscript was later 


Re Primum non Nocere and ...to preserve protect and defend... 
From; Carol Mason Spicer, Ph.D [spicerc@georgetown.edu] 
sent: Tuesday, September 14, 2004 7:44 aM 
To: Charles Andrus [SIGH] 


Subject: Re: "Primum non Nocere" and ",..toO preserve, protect, 


and 
defend...” 


Dear Dr. Andrus: 


Thank you for submitting your Manuscript for consideration by the 
/Kennedy Institute of Ethics Journal. /we are beginning the review 


process and will notify you as soon as we reach a decision regarding 
publication. 


Sincerely, 
Carol Mason Spicer, Ph.pD. 
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Chapter 5 


-neaeeemen ee 


Dear Ms. Spicer: 


I am very grateful that the Kennedy Institute of Ethics Journal is now reviewing the 
aforementioned manuscript as was noted in your e-mail to me of September 14, 2004. As is 
documented on the title page of “Primum non Nacere” and Practicing Ethics in Medicine Inn this 
£ra of “The Bottom Line” and pnor to my submission to the Kennedy Institute of Ethics Journal, 
I separately submitted the article for copyright protection to the U.S. Library of Congress on 
September 9, 2004. 
As you will surmise from my e-mail explanation of September 11, 2004 to the President 
of the United States that is attached, I submitted the request for copynght protection specifically 
so I could fulfill my promise to the President prior to the election of 2004 which was to provide 
American Veterans the infonnation that is contained in ‘Primian non Nocere”... and in the 
unpublished compilation: To Cure For Him Who Shall Have Borne the Battle, and for his Widow, 
and his Orphan.a. Lincoin. [1 was notified by Ms. Darragh, Reference Librarian, National Reference Center 
for Bioethics Literature (NRCBL) on September 13, 2004 at 3:00 p.m. P.D.T. that: To Care For Him Who 
Shall Have Borne the Battle, and Jor his Widow, and his Orphan-d. Lincoln, April 5, 2004, GTXul-173-542 
will be added as an unpublished work to the Bioethics repository of the Kennedy Institute, Georgetown 
University, and sometime over the next month will be listed on “ETHX on the Web” of the NRCBL along 
with its table of contents.] 
Over the last two weeks, I have provided pertinent submissions and documentation to the 


Offices of the Inspector Genera] and Professional Responsibility of the U.S. Department of 
Justice as per the recommendation of David G. Leitch, esg., Deputy Counsel and Deputy 
Assistant to the President, of August 17, 2004. As I see it my duty as a former VA physician and 
surgeon, I will attempt to fulfill my promise to the President to provide to American Veterans a 
Summary and partial compilation of the information within To Core F or Him Who Shall Have 
Borne the Battle, and for his Widow, and his Orphan-a. Lincoln and copies of “Primum non 
Noacere” and Practicing Ethics in Medicine in this Era of "The Bottom Line.” T do hope the 
Kennedy Institute of Ethics Journal will continue to consider for publication: “Prixuim non 
Nocere” and Practicing Ethics in Medicine in this Era of “The Bottom Line” as this is an 
extremely important, timely and accurate contribution documenting interactions of institutions 
and individuals in postgraduate medical education with governmental funding agencies over the 
last forty years. Thank you for considering this request. 


Respectfully yours, 


Charles Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Service, Edward Hines, Jr. VAH 
Former Professor and Vice-Chairman, Department of Surgery, Loyola University, Chicago 


- 125 - 


2/27/2024 
153 of 536 


“Primum Non Nocere” 


and Practicing Ethics in Medicine in this Era of 
“The Bottom Line” 


- 126 - 


2/27/2024 
154 of 536 


Chapter 6: Doing the Right Thing 


When in retrospect and in generalities only, ethical discussions often become 
passionate and may become verbally heated—but, for the most part, there remains for the 
ethical discussant of such generalities a personal element of safety and protection for the 
individual. In our society today without an individual’s personal vesting or feeling 
threatened: one can be “pro-life” or “pro-choice”; as long as it involves someone else, 
one can easily advocate for quality of life supporting euthanasia; or one can call for 
diminishing personal freedoms demanding “tort reform” in medical-legal issues just|so 
long as the case involves someone else. As with the rest of American political life today 
where little definitive is proclaimed without a survey, poll, or public mandate, it’s pretty 
easy to be a member of the silently-ethical majority. 

There are many examples in the last half of the twentieth century where 
coercion—no matter how subtle—has been necessary to stimulate “doing the right thing.” 
For example, in identifying and reporting potential errors or near misses that could 
threaten travelers on our commercial airlines to the Aviation Safety Reporting System 
(ASRS), it has been stated that the system works 


...because it is voluntary, nondiscoverable, anonymous, and nonputitive, but also 
because the pilot is always the first to the crash site. In any medical error reporting 
system, it is usually the individual patient who is physically at risk, not the medical 
personnel. Yet our nation’s hospitals, medical systems, and governmental organizations 
have invested much time, money, and effort in establishing such error-reporting systems 
modeled after the ASRS in which the primary incentive to report—the preservation of 
one’s own life (as opposed to one’s own livelihood)—is missing. ' 


To rely on societal pressure as the coercive agent for ethical reform or “doing the 
right thing,” though, may not, in the end, be ethically triumphant or morally correct.) At 
present, American society is debating the issue of illegal aliens from Mexico and Central 
America living and working in the United States of America.”” Although there are 
suggestions of increasing border securing, increasing deportations, and building a 
physical wall of obstruction, the reality is that our society has become parasitically 
dependent for decades on illegal aliens performing menial services like picking our fruits 
and vegetables in the San Joaquin Valley of California and throughout the nation. 
Twelve years ago, the electorate of California approved Proposition 187 which would 
have made illegal aliens ineligible for public services including public education for their 
school-age dependents and health care for themselves and their dependents.° Proposition 
187 was declared unconstitutional a year later in part because it violated due process| of 
law as guaranteed by the Fourteenth Amendment.’ In this instance, societal coercion had 
potentially legislated denial to specific individuals of some of their “certain unalienable 
Rights” as professed by our forefathers who, themselves, were all “aliens” to the United 
States of America (as well as traitors to the British crown) since the U.S.A. didn’t even 
exist prior their declaration on July 4, 1776.® Prior to Proposition 187 being declared 
unconstitutional, Tal Ann Ziv and Dr. Bernard Lo’ wrote for The New England Journal 
of Medicine regarding the ethical dilemma posed physicians by society’s mandates within 
Proposition 187 and concluded: 
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Doctors, clinics, and hospitals receiving public funding may seek ways to follow the 
letter of the law while still serving people who need care.... 


Physicians can also affirm their professional obligation to provide uncompensated care to 
the poor. Even if society chooses not to pay for the care of illegal immigrants, physicians 
may have a moral duty to provide care to patients in need, regardless of their financial or 
citizenship status. Lundberg and Bodine have stated that “the privilege to practice law or 
medicine has carried with it the obligation to serve the poor without pay...All doctors and 
all lawyers, as a matter of ethics and good faith, should contribute a significant 
percentage of their total professional efforts without expectation of financial 
remuneration.”"” Physicians can care for patients in need by donating care in their private 
practices or at free clinics. However, even if physicians volunteer their own services, it 
may prove difficult to obtain laboratory test, radiologic studies, specialty procedures, and 
medications. 


Although most physicians are likely to abide by proposition 187 if it is upheld in the 


courts, some may consider civil disobedience, taking into account the potential loss lof 
public funds, institutional discipline, or other risks. 


Even when a voice confirmed by situational reality may openly and publicly 


oppose a process as unethical, a society may still permissively acquiesce to the proceéss 
by ignoring its existence with subsequent coercive tacit acceptance. So was the case of 


the Gnadentod or “ charitable death” as was proclaimed by Adolph Hitler in October 
1939. As a Professor of religion and philosophy at Boston University, a Nobel Peace 


Prize winner in 1986, and as a liberated prisoner of Buchenwald concentration camp| on 
April 11, 1945, a year ago Professor Elie Wiesel for the medical community in The New 


England Journal of Medicine wrote’: 


In October 1939, several weeks after the beginning of hostilities, Hitler gave the first 
order concerning the Gnadentod, or “charitable death.” On the 15" of that month, gas 
was used for the first time to kill “patients” in Poznan, Poland. But similar centers had 
already been created in Germany three years earlier. Now, psychiatrists and other 
doctors collaborated in a professional atmosphere exemplary for its camaraderie and 
efficiency. In less than two years, 70,000 sick people disappeared into the gas chambers. 
The Gnadentod program was going so well that the head of the Wehrmacht Hospital 
psychiatric ward, Professor Wurth, worried, “With all the mentally ill being eliminated, 

who will want to pursue studies in the burgeoning field of psychiatry?” The program was 
interrupted only when the bishop of Miinster, Clemens August Graf von Galen, had the 

courage to denounce it from this cathedral’s pulpit'*; protest in other words, came not 
from the medical profession, but from the church. Finally, public opinion was moved; 
too many German families were directly affected. 


Like the fanatical German theorists, Nazi doctors did their work without any crisis of 
conscience. They were convinced that by helping Hitler to realize his racial ambitions, 
they were contributing to the salvation of humanity. The eminent Nazi doctor 
responsible for “ethical” questions, Rudolf Ramm, did not hesitate to declare that “only 
an honest and moral person may become a good doctor.” 


Thus, the doctors who tortured, tormented, and killed men and women in the 
concentration camps for “medical” reasons had no scruples. ... 
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While the previous examples may seem blatantly extreme and historically distant, 
issues of unethical treatment (or at least failing to report such instances) regarding 
prisoners by medical personnel in Afghanistan, Guantanamo Bay, and Iraq have become 
focused societal concerns over the last two years.’° Today, in a more subtle way, 
physician active participation within managed care now presents a moral conflict: Are 
physicians to be advocates for the absolute welfare of all their individual patients as is 
prescribed by the Hippocratic Oath or have they in part become brokers for third party 
payors? ~ 


The previous chapters have spoken in ethical generalities regarding provision of 
disparate care to veteran patients as the paramount issue. Like the previous paragraphs 
and examples, the impetus for the writing of the ethics discussion entitled: Dear Mr. 
President: “...to care for him who shall have borne the battle” , though, is grounded ina 
series of specific events and responses beginning in August 1996 that occurred at the 
Edward Hines, Jr. VAH and Loyola University Medical Center of Maywood, IL. 
Throughout the course of the last decade, the issues of Dear Mr. President: “...to care 
for him who shall have borne the battle” would involve Loyola University, the Society 
of Jesus (the Jesuits), and the Archdiocese of Chicago of the Catholic Church; the 
American College of Surgeons, the American Medical Association, several other entities 
of organized medicine; and multiple offices, agencies, and Departments within the 
federal government including: Congressional offices and Committees, the U.S. Office of 
Special Counsel, the U.S. Department of Veterans Affairs, the U.S. Department of Health 
and Human Services, the U.S. Department of Justice, the Office of the Counsel to the 
President, and the Office of the President of the United States. It is the following very 
personal story of which most, (if not all Americans), will be able to identify with as they 
have been past or are at present or probably will be future patients. (Many of the references 
annotated in the narrative that follows are copies of correspondence that have been reproduced 
in the Appendix of this book as primary source verification.) 

This very personal aspect of the story begins on August 18, 1996. It was on that 
day that I, Charles Andrus, M.D., F.A.C.S., assumed the role of Chief of Surgical 
Services, Edward Hines, Jr. VAH. The Hines VAH is one of the oldest of the U.S. 
Department of Veterans Affairs medical centers. On October 24, 1921, President Warren 
G. Harding designated the former U.S. Public Health Hospital Number 76 in honor of the 
late Lieutenant Edward Hines, Jr., first Lieutenant (temporary), who had died in active 
service in France during World War I.*’”* Originally opened as the United States Public 
Health Hospital, Number 76, the hospital was transferred to the Veterans Bureau on 
August 8, 1921 with the Bureau’s creation by Congress and the hospital was completed 
on the property of the previous lumbar mill and speedway costing ~$5 million—with 
~$1.6 million being contributed to the United States by Mr. and Mrs. Edward Hines, Sr. 

Throughout its first 75 years, there had only been six chiefs of surgery: Paul 
Brown, M.D. (1923-1946), Charles Puestow, M.D., F.A.C.S. (1946-1972), Herbert 
Greenlee, M.D., F.A.C.S. (1972-1990), G. Robert Mason, M.D., F.A.C.S. (1990-1994), 
Frank Folk, M.D., F.A.C.S. (acting chief) (1994-1996), and myself, Charles H. Andrus, 
M.D., F.A.C.S. (1996-2001). Pivotal for this story, the Hines VAH had been 
considered—at least locally—as “the flagship of the VA.” Charles Lindbergh would fly 
the airmail from St. Louis to Chicago landing on the airstrip located on the southern-most 
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portion of the property. The Edward Hines, Jr. VAH had been the first VA hospital 
nationally to develop a university teaching affiliation which had been brokered by Paul B. 
Magnuson, M.D., F.A.C.S., in 1946 between the Hines VAH and Northwestern 
University and the University of Illinois. It would be one of the first four VA medical 
centers to begin cardiovascular bypass surgery in the late 1960’s. It would be one of few 
VA Medical Centers that would attract a university medical school (Loyola University 
Medical School) to its property with offers of $1 and a quit claim deed. In the 1980s, the 
Hines VAH had become nationally known with regards to its spinal cord unit and care of 
amputee rehabilitation. It would become the initial statistical home for the VA National 
Surgical Quality Improvement Program (NSQIP) in the early 1990’s which is now being 
implemented in the private sector by the American College of Surgery throughout the 
United States. 
With the appointment of Dr. Robert Mason as the Chairman of the Department of 
Cardiothoracic Surgery, Loyola University Medical School in 1994, Dr. Frank Folk 
became the acting Chief of Surgical Services, Edward Hines, Jr. VAH. In the search for 
a permanent Chief of Surgery, I was considered for the position having been the Chief of 
the General Surgery section at the St. Louis VAMC for St. Louis University and having 
been involved as an attending surgeon at the St. Louis VAMC for close to a decade. 
Probably most instrumental in my consideration for the position by the administrations of 
Hines and Loyola was my previous involvement in quality assurance activities. Even 
prior to the general implementation of the surgical computer tracking software in the 
national VA computer database called VistA and prior to the initial research project that 
would become the NSQIP, I had developed and published a computerized morbidity and 
mortality outcomes database that was linked to attending supervisory levels in the OR.” 
Such information had then been incorporated into the biannual recredentialing process of 
the attending surgeons. 
As Dr. Folk drove me to “work” on that initial August 1996 morning, he provided 
me with a prior annual report documenting by surgical specialty attending surgeon 
presence at some time during the cases in the Hines operating rooms which ranged ftom 
~45% to > 90% of the time in ~3100 cases. He explained that increasing attending 
surgeon presence and compliance would be my most difficult undertaking and 
responsibility for he admitted that the report reflected the prior efforts of Dr. Greenlee, 
Dr. Mason, and himself over the last quarter of a century. 
Although I realized that ultimately attending surgeon supervision and compliance 
would be a crucial focus, I had already been forewarned that the cardiac surgery at 
which had been on probation for two consecutive two-year cycles would be reviewed in 
mid-September. Of the major deficiency citations (9) listed at the last site visit, only 2 
had been partially addressed. While 
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June 2, 2006 
Dear Reader: 


As the different pieces of the puzzle have fallen together over the years, there 
have been some very dark moments and tragic scenarios that I really don’t wish to relate. 
For the sake of accuracy and history, though, I feel it is my obligation to connect the dots 
for the reader. Attempting to minimize disturbing the historical dust and grime that 
surrounds Dear Mr. President: “...to care for him who shall have borne the battle.|.”’, I 
will faithfully try in this letter to “thread the needle” so as to be as accurate as possible 
with regards to history. If the reader should have more interest or concerns, a broader 
picture can be painted and specific issues can be addressed by researching that which is 
referenced below which is now in the public venue on the Internet, in the U.S. National 
Library of Medicine’, in the U.S. Federal Depository Libraries”, and in newspaper reports 
of the times. 


In April 1969, the U.S. government instructed the Medicare intermediary in the 
State of Illinois, Blue Shield, to suspend payments under Part B of Medicare to The 
Associated Physicians of the Cook County Hospital (APCCH).” In the preface of the 
report of September 3, 1969 to The Honorable Russell B. Long, Chairman, Committee on 
Finance, United States Senate, by the Comptroller General of the United States, 1t was 

_ stated that the report would be distributed to a limited number of individuals: The 
Secretary of Health, Education, and Welfare and to other appropriate officials of the 
Department of Health, Education, and Welfare; the Director of the Cook County 
Hospital; the president of Illinois Medical Service; and the president of The Associated 
Physicians of the Cook County Hospital. At the time there were threats of legal actions*° 
and reimbursement under Part B to all teaching hospitals had been suspended.’ Out] of 
the controversy came the reiteration of the rules governing payment to physicians at 
teaching hospitals in a letter known today as IL-372 (Intermediary Letter 372).*” 
Although there was mention of the controversy in the lay press’”'*, to my knowledge, the 
only historical review of the era with regards to the Cook County Hospital—The Ole 
Lady on Harrison Street--only indirectly mentions the controversy.'? In the 1990s, the 
U.S. Department of Health and Human Services and the U.S. Department of Justice 
began what came to be called Physicians at Teaching Hospitals (PATH) audits.'*”° | As is 
documented in various websites, roughly a quarter of a billion dollars in settlements| of 
levied fines and penalties have been paid to the U.S. government by the medical schools 
and teaching hospitals over the last decade in response to the PATH audits.*!”? While 
there have been significant financial settlements, most of the institutions have denied the 
government’s allegations and any liability regarding these allegations. 

At the same time in 1969, the Veterans Affairs Committee of the U.S. House of 
Representatives investigated allegations of physician fraud and allegations of 
inappropriate resident supervision in the hospitals of the Veterans Administration and 
reported its findings in two volumes: Jrregularities in the Salt Lake City, Utah, Veterans’ 
Hospital and Other Stations.***° The “Other Stations” included some of the most 
prominent affiliated universities and VAMCs in the system. Internally within the V/A, 
there was suggested that some individuals were reprimanded, demoted, fired, and/o 
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resigned as a result of this investigation. In volume II of the report”’, which is not 
marked “Confidential” and is thus available through the U.S. National Library of 
Medicine, there are several illuminating reports and correspondence involving an ad hoc 
committee of prominent surgeons appointed by the VA, the VA Directors of Medicine 
and Surgery at the time, and some of the affiliated medical schools. The first portion of 
the report”* (~1686 pages) was stamped “Confidential” by the Veterans Affairs 
Committee which at the time in 1969 probably suggested that it would not be available 
for public review until the year 2019--long after all the orinciple participants would |be 
dead. Probably due to the Freedom of Information Act”*”®, this document was copied to 
microfiche and can be viewed in the U.S. Federal Depository Libraries around the 

count 
In the early 1990s, a controversy alleging wrongful deaths at the North Chicago 
VAMC involving resident supervision’’ became the focus of U.S. Congress, the U.S 
Department of Veterans Affairs, and Organized Medicine.””* Initially, all saceicn Sin 
two surgical subspecialties*’ were proscribed by VA Central Office and then all 
operations requiring a general anesthetic were banned.?”** Some attending physicians 
were counseled, disciplined, and/or resigned***”” and the Chief of Staff was demoted.” 
That demoted Chief of Staff*’ transferred to the Hines VAH and in the late 1990s became 
the Associate Chief of Staff and later the Acting Chief of Staff. During the discovery 
phase of the EEOC case: Andrus v Principi (U.S. DVA ORM/EEO 200k-1886; U.S 
EEOC 03A20075, 210-A2-6164X, 210-A3-6145X), this individual was the one physician 
deposed regarding some of what has been reported in this book that seemed to contradict 
other testimony. Retired from the VA, he again became the focus of public controversy 
in 2005.*° 
Besides the individual veteran patients that were affected by the controversies at 
the Hines VAH and throughout the nation that have been outlined in Dear Mr. President: 
“...to care for him who shall have borne the battle...”’, many of the physicians and staff 
of the Edward Hines, Jr. VAH suffered adverse outcomes with regards to the clinical 
positions within the VA and personal professional standings. Some of the physicians had 
opposed the heavy-handed bureaucracy that was implemented in the debate over the 
appointment of a Chief of Staff by the VA hierarchy in Washington despite their 
legitimate and validated objections and concerns.*” These and others were 
organizationally “promoted” out of their clinically productive positions probably in part 
due to their outspokenness. One individual staffer’s admitted malfeasance led to his 
resignation and subsequent prosecution.”° 

Although the following has been a cryptic overview of the far-reaching 
ramifications to individuals and about individuals’ isolated actions that occurred, 
hopefully it will be viewed as a true and honest rendition for history regarding some of 
concomitant issues involving Dear Mr. President: “...to care for him who shall have 
borne the battle...” . 


Respectfully, 


Charles Andrus, M.D., F.A.C.S. 


'U.S. National Library of Medicine: http://www.nlm.nih.gov/ (Last accessed on June 1, 2006) 
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Chapter 7: Arguing Moral Issues -- 


(Sources and Correspondence in Section VI 


While the “allegations” of delay and denial of appropriate, timely, indicated medical care 
to some veterans by some physicians that have occurred since enactment of Public Law 293: the 
VA-University Affiliation! in 1946, were the concerns of this book: Dear Mr. President: “...To 
Care for Him Who Shall Have Borne the Battle”’ 4. incom, egal maneuvers of obfuscation to 
distract, redirect, and contain (suppress public awareness of) the fundamental issues of this book 
were paramount in the actions and engagements of most of the involved lawyers, politicians, and 
federal authorities over the last two decades. The title of Chapter 7: “Arguing Moral Issues” was 
derived from a VA Regional Counsel interrogatory submitted to the U.S. Merit Systems 
Protection Board (MSPB) regarding my advocacy attempting to change the status quo of the 
University-VA Attending Physician mindset: 


...All will agree that Dr. Andrus is an outspoken advocate of his own position. His arguments are moral 
arguments. He believes that Abraham Lincoln made a promise to Veterans that is not being kept. But 
M.S.P.B. hearings are not platforms for public policy debates over moral issues. Because there is no legal 
issue that remains to be decided, Appellant is not entitled to a hearing... 


My response was that the intent of our laws are based on the mores and sense of morality of our 
society. My response did not succeed, though, in swaying the U.S. MSPB judge’s closure of the 
case without any hearing. With the U.S. MSPB court’s notification to me that Andrus v VA had 
been closed, the U.S. MSPB clerk dutifully sent me the paperwork should I wish to appeal the 
MSPB ruling before the U.S. Court of Appeals for the Federal Circuit. 

Naively, I submitted the paperwork for a pro se appeal to the U.S. Court of Appeals for 
the Federal Circuit—and, surprisingly, was docketed on March 4, 2003 as Case#03-3162. After 
my wife and I discussed the importance of proceeding, (1) realizing that such litigation would be 
a strain on our finances (>$100,000) with little hope of success or recompense; (2) realistically 
acknowledging that I could probably not respond adequately and in a timely fashion pro se to the 
interrogatories that would be submitted by the U.S. Department of Justice; and, (3) not being a 
lawyer capable of pleading pro se before the second highest court in the land, we contacted the 
law firm of Krane & Lowell, Lyle, Illinois. David Krane, esg. and Richard Lowell, esg. had 
been the lawyers retained by the Hines VAH Medical Executive Committee in the controversy 
regarding the appointment of a Chief of Staff in 1998 - 1999 that had elevated the issues to the 
consciousness of many within VACO (VA Central Office, Washington, D.C.): the VHA 
Medical Inspector, the VA Inspector General, the VHA Under Secretary for Health, and General 
Counsel in VA Central Office (VACO). I had articulated the fundamental concerns outlined in 
this book by provision of a comprehensive collection of correspondence and my previous 
responses to the interrogatories initially directly with the U.S. Court of Appeals for the Federal 
Circuit as I was docketed pro se, and later, to and through Mr. Krane who was scheduled for oral 
arguments before the court on March 3, 2004. 


In retrospect, in the two months prior to the oral arguments before the U.S. Court of 
Appeals for the Federal Circuit, there was a flurry of seemingly unrelated, unanticipated activity 
by individual, Governmental, and Organized Medicine entities that will now be related in some 
detail as to their occurrences clouded the issue. First, in late January 2004, I received a letter’ 
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from Hiram Polk, M.D., F.A.C.S., Editor-in-Chief, The American Journal of Surgery, expressing 
his concerns regarding my submission to him of Ethical Issues in “Medicine” that Touched our 
Family’: 


Several times in the last two decades we have received communication from individual surgeons crying out 
about some elements of unfairness and being, in their opinion, sacrificed to the greater good of corporate 
medicine. There are examples where that has occurred and on the whole while they are uncommon, they 
are distressing. 


Dr. Polk’s offer to entertain my submitting a “Letter to the Editor” for publication was very 
gracious. While gracious, it was my perception that any submission which emphasized the 
“unfairness” I personally had experienced due to my VA patient care advocacy, could be 
misconstrued and misinterpreted as self-serving and would potentially distract from the issues 
regarding Attending Physician and Surgeon lack of accountability. Thus, I composed and 
submitted to The American Journal of Surgery a month later: “Primum Non Nocere” and 
Practicing Ethics in Medicine in this Era of “The Bottom Line’* On April 8, 2004, Dr. Polk 
responded:° 


I regret to tell you that the Editorial Board of AJS did not recommend publication of your paper about 
ethics in medicine. It was a consistent recommendation of the reviewers, and I have most unusually 
included the entire constructive criticism portion of two reviewers’ comments. Please note that there are 
others, and the judgment was a consistent one. I think these helpful criticisms are the kind of things that 
you could use to take this article and put it into a format that would be more acceptable to other journals 
whether of surgery and/or bioethics. I believe there is wonderful food for thought and direction as you 
modify this paper for submission elsewhere. 


Personally, I do think that the very long manuscript, with no illustrations and no tables, detracts from its 
readability in a serious fashion. I also realize, form the several e-mails that you shared with me, that this 
must have been a very difficult process for you, but that some of that energy could go into revising this 
paper in line with the suggestions of the reviewers, and I think come to some material that would be 
acceptable to other journals in the near future. I wish you personally well. Thank you for your interest in 
the journal, and hope you take advantage of this constructive criticism regarding revision of this paper. 


The reader can find the aforementioned “constructive criticism” in Chapter 5 on page 73 of this 
book. One portion of this critique stated: 


The fundamental problem with the article is the lack of balance in developing the central premise that 
ethical surgical practice is best taught in the daily interactions of surgeons and surgical residents...These 
studies revealed both excess billing for “ghost surgery,” in which the attending surgeon was not present, 
and outcomes data indicating much lower success rates for surgeries performed when the attending surgeon 
was not in the operating room. 


As all Attending Physicians (full-time and part-time) in the VA are salaried employees of the 
U.S. Government (not fee-for-service), consistency in patient care should be and is by definition 
unencumbered by billing issues providing the opportunity for utmost individual physician 
integrity and consistency to that which all physicians promise in the Hippocratic Oath®: Primum 
non Nocere. Disregard to dedication of a physician toward a patient should always be 
unacceptable to the Profession of Medicine--that is the underlying concern (an only) of this 
book: Dear Mr. President: “...To Care for Him Who Shall Have Borne the Battle” 4. tincom. In 
rejecting the submissions, the Editorial Board of The American Journal of Surgery made it quite 
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clear that the issues outlined in the two submissions of 2004 should be edited and resubmitted to 
any other Journal but The American Journal of Surgery. 


In a second turn of events, in January 2004, I had also mailed a copy of Ethical Issues in 
“Medicine” that Touched our Family’ to a previous fellow-faculty-member of Saint Louis 
University School of Medicine, Michael D. Maves, M.D., M.B.A., who at the time was the 
Executive Vice President, CEO of the American Medical Association (AMA). Upon receiving 
the manuscript, Dr. Maves forwarded the document to the 


Of this book: Dear Mr. President: “...To Care for Him Who Shall Have Borne the 
Battle” 4. tincom Chapter 7 contains on the accompanying CD the complete unabridged previous 
submission to the U.S. Copyright Office, Library of Congress on April 3, 2004 of: To Care for 
Him Who Shall Have Borne the Battle, And for his Widow, and his Orphana. Lincotn, 
TXu001196220, effective date of registration: 8/24/2014. Within TXu00196220 are the 
following sections (labeled as Chapters in the CD index): 


1. Letter and attachments to the President, August 21, 2004 (Attachment 2) 


2. Letter and attachments to David G. Leitch, esg., Deputy Counsel and Deputy 
Assistant to the President (Attachment 3) 


3. From submission to U.S. Copyright Office: To Care for Him Who Shall Have Borne 
the Battle, And for his Widow, and his Orphana. tincom , TXu001173542 
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Correspondence: 


Attachment 1: 


4269 Boulder Creek Circle 
Stockton, CA 95219 

Home: 209-951-0689 

Work: 209-468-6620 

Fax: 209-468-6248 
candns(@sjeh.hs.co.san-joaquin.ca us 


August 21, 2004 


George, W. Bush 

President, United States of America 

The White House 

1600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20500 

Tel: 202-456-1414 

Fax: 202-456-6279 (Office of the Counsel to the President) 
Fax: 202-456-2461 (White House Mail Room) 


Re: Attachment: To Care For Him Who Shall Have Borne the Battle, and for his Widow, and his 
Orphan-—A. Linealn, April 5, 2004, ©TXul-173-542, ( which also contains ©TXu1-145-557, ©TXul-165- 


703). 


Dear Mr. President: 


Attached is my e-mail response today regarding the e-mail of August 17, 2004 from David G. 
Leitch, esq., Deputy Counsel and Deputy Assistant to the President, which has been added as the 
introdu¢tion to the compendium: To Care For Him Who Shall Have Borne the Battle, and for his Widow, 
and hs Orphan Lincoln. After reading my response e-mail, you will understand why I have forwarded 
this to you directly—for it most probably necessitates a response from you as the Chief of the Executive 
Branch of our government regarding issues raised that have been known but never specifically addressed 
officially or publicly by your administration since February 2001: “The denial and delay of 
soared and promised medical care to some U.S. Veterans.” As you read my e-mail to Mr. 
Leitch, you will see that multiple federal lawyers and administrators in the U.S. Department of Veterans 
Affairs, the U.S. Department of Justice, and the U.S. Office of Special Counsel have known of the 
submissions and allegations. It is now time to focus on the issues rather than the legal maneuverings, 
misdirections, and obfuscations. 

August 2, 2004, I promised the Reference Librarian for the National Reference Center for 
pale peapise Kennedy Institute of Ethics, Georgetown University (supported by the U.S. National 
Library of Medicine} that I would submit the manuscript: To Care For Him Who Shall Have Borne the 
Battle, and for his Widow, and his Orphan—a. Lincoln with an explanatory introduction. I have thus 
fashioned my e-mail response to Mr. Leitch (and really to you) so as to provide a logical outline of this 
coropendium. I will therefore include this letter as a Preface to the Introduction that wil] be submitted as 
an addendum to the Copyright Office of the U.S. Library of Congress regarding ©Txu]-173-542 and the 
promised)/copy to the Kennedy Institute of Ethics. 

‘ you browse through the compendium you will see several letters addressed to you. Letters 


addressed to Mr. Principi, Mr. Aschroft, or yourself have in the past been answered by someone in the 
aaa of the U.S. Department of Veterans Affairs or the U.S. Department of Justice (e.g. the VHA 
Deputy Under Secretary for Health for Operations and Management, the VHA Acting Assistant Deputy 
Under Secretary for Health, the VA Assistant Genera] Counsel, the Assistant Attorney General of the 
United $tates, ete.) so 1am uncertain whether you have ever been apprised of any of my correspondence. 
Regardless of who responded for you, Mr. President, as the Chief Executive, you ultimately are 
response for the appropriate provision of medical care services by VA personnel to Veteran patients. 
Last summer while VA Regional Counsel rescheduled depositions and provided incomplete discovery 
ea el in the EEOC case of Andrus v. Principi, I decided to critically assess the reasons for the 
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legal maneuvering and provided at the time an e-mail! to my lawyer, Mr, Lowell, entitled: “Connecting 
the Dots” in Andrus v. Principi which J copied to Mr. Leitch with a cover letter. Both articles of 
correspondence are attached to this letter. (4s you will note J sent the e-mail to Mr. Principi two days prior to when [ 
sent the capy to Mr. Leitch by FedEx, In looking at the FedEx tracking at the time regarding the packet I sent Mr. Leitch, } was 
surprised to see that Federal Express initially could not deliver it because, os was stated. there was no one at the address (600 
Pennsylvania Avenue) who could accept the package. Anticipating that the packet might uot get through, J had sent a duplicate 
packet via USPS priority mail that got through several days later. Somehow, several days later, the FedEx copy was delivered.) 

Mr. Leitch’s e-mail to me earlier this week recommended J contact the U.S. Department of 
Justice Office of Inspector General and/or the Professional Responsibility Advisory Office. Although I 
will follow his instructions, I doubt there will be a rapid response since these issues have been known to 
the VA, the DOJ, and your advisors for years. As a former VA physician and surgeon, I still have a moral 
obligation to do my best for the Veteran patients. Not to provide them with: To Care For Him Who Shail 
Have Borne the Battle, and for his Widow, and his Orphan—a. Lincoln in the coming weeks would be a 
disservice to them. Since the major issues of “The denial and delay of appropriate and promised 
medical care to some U.S. Veterans” have never been addressed publicly by your administration over 
the last four years in the context of the attached document, if you are reelected without these concrete 
issues being addressed prior to the election by your administration, then these issues have the potential for 
becoming de facto lame duck issues for the next four years. To Care For Him Who Shall Have Borne the 
Battle, and for his Widow, and his Orphan—a. Lincoin is already a public document as it is in the 
Copyright Office of the U.S. Library of Congress and, as I promised the Kennedy Institute of Ethics 
librarian, will be mailed today for possible inclusion in their unpublished files. I have left section 10 of: 
To Care For Him Who Shall Have Borne the Battle, and for his Widow, and his Orphan—a. Lincoln, empty 
to offer you and members of your administration the opportunity to respond in the next three weeks prior 
to further distribution. I hope you will find this as an opportunity to lead the American people in 
rekindling and embracing the promise President Lincoln made for us all 139 years ago: 


With malice toward none; with charity for all; with firmness in the right, as God gives us to see 
the right, let us strive on to finish the work we are in; to bind up the nation’s wounds; to care for him who 
shall have borne the battle, and for his widow, and his orphan—to do all which may achieve and cherish a 
just, and a lasting peace, among ourselves, and with all nations. 


Respectfully yours, 


ALO 
Charles H. Andrus, MD., FACS. 
Former Chief of Surgery, Edward Hines, Jr. VAH, Chicago, IL 
Former Professor and Vice-chairman, Department of Surgery, Loyola University, Chicago, IL 
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4269 Boulder Creek Circle 
_ Stockton, CA 95219 
209-951-0689 


July 7, 2003 


Dayid G. Leitch, esq. 

Deputy Counsel and Deputy Assistant to the President 
Th¢ White House 
1600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20500 

Tel: 202-456-1414 

Fax: 202-456-6279 


Re} Attached e-mail and attchments 
Dear Mr. Leitch, 


For over a year and a half, I have submitted to the Office of the Counsel to the President 
and later specifically to you, ongoing correspondence between the U.S. MSPB, the U.S. 
EEOC, the VA OIG, the U.S. OSC, the U.S. DOJ, and members of Congress and myself, 
Charlies H. Andrus, M.D., F.A.C.S., former Chief of Surgery, Edward Hines, Jr. VAH. 
Throughout the last five years, I have raised allegations of prohibitive personnel practices 
by WA officials; destruction of documentation by a public accounting firm at the 
diréction of a VA official in the development of a U.S. Government Publication; but, 
most of all, the denial and delay of medical care to some Veteran patients which 
resulted in some adverse outcomes including, in some cases, death. Throughout ail 
the/VA OIG investigations; court cases; VA, OSC, and DOJ files; and 
obstructions/delays of FOLA requests, I have tried to keep informed all those who are 
seen by the American public as the responsible and accountable offices in the Federal 
Government. As my attached e-mail lays out, the VA Regional Counsel (probably VA 
Office of General Counsel) are now continuing their very best to legally obstruct and 
distort the reality of what has occurred from ever becoming public. As my e-mail and the 
attachments lay out, the paper trail can be documented to have mvolved the Office of the 
Segretary of the Department of Veterans Affairs and many other VA offices and officials. 
AslI have provided this information over the last year and a half to your office as well, 
_ knowledge of this “cover-up”, obstruction of justice, etc. is known all the way to The 
White House. 


s is thus a continued submission to your office and you by me, a responsible former 
Federal employee in the Department of Veterans Affairs. 1 will continue to pursue in 
every venue to bring these issues to public awareness for appropriate addressing, and will 
thus continue to try to keep your office informed. 


Sincerely, 
Charles Andrus, M.D., F.A.C.S. 
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From: Charles Andrus [SJGH] 


Sent: Saturday, July 05, 2003 2:46 PM 

To: ‘Lowell, Richard 6.23.03"; ‘Lowell, Richard’: ‘Krane, David! 

Cc: ‘Principi, Anthony: Secretary, Dept pf Veterans Affairs": 'Garthwaite, Thomas: 
Director of Public Health, LA county’ 

Subject: “Connecting the Dots" in Andrus v. Principi 

July 5, 2003 


Richard Lowell, esq. 
Attorney at Law 
Law Offices of Krane & Lowell 
1045 Buriington Road 
Lisle, JL 60532 
630-493-9701 
fax 630-493-9703 


Dear Mr. Lowell: 


Yesterday, in my frustration that nobody seems to be willing to listen to the story, | sent 
the attached e-mail to people connected with Congress to whom | am known. | realized this 
morning that one needs to step back from the specifics of the present U.S. EEOC case of Andrus 
v. Principi (210-A3-6145X) and ask the questions: "Who?" and "Why?" "Why" and “who” are 
"they" obstructing documentation, denying witness testimony, ignoring that 1 was an 
official federal whistle-blower since March 2000, and behind the scenes maligning me--a 
little-known doctor who quit his job at the VA? To get to the answer of Who? and Why?, you 
must ask the question who is greatest at risk if this should alt unravel. The answer to that 
question is most probably, The President of the United States of America or, at ieast. high- 
ranking officials very clase to the President. Please bear with me as | “connect the dots” in 
Andrus v. Principi. 

All of the issues in the files of VA OIG 9HL-015 and 2000 HL-0347 were well known not 
only to many in the VA OIG but also to the previous Secretaries of the Department of Veterans 
Affairs, Mr. West and Mr. Gober, and persons in the Veterans Health Administration such as Dr. 
Garthwaite and Mr. Clark. At least some of the stories and the variable retellings and “spins” 
about me were well known to many in VACO as was demonstrated when John DeMakis, M.D., 
Chief of HSR&D in VACO, came up to me at the Hines VAH Research Week display in May 2000 
to jovially retate to me the plane ticket story: Not knowing VA travel protocol, in December, 1999, 
| had arranged and bought a $256 plane ticket from Chicaga Midway Airport to Baltimore (BWI) 
on Southwest Airlines instead of to Washington National (Regan National) on UA or AA (~$1400) 
which | assumed “saved the VA” ~$1000 for my interview for the position of Under Secretary for 
Health of the VHA. After Mr. Principi's Senatorial Confirmation on January 24, 2001, | sent to him 
on my Loyola University letterhead tne following letter outlining much of that which had occurred 
in VISN 12 and at the Hines VAH including the COS appointee situation, allegations of prohibited 
personnel practices, the destruction of documentation in the preparation of an official 
government document, and, most of all, the denial of transfer to 62 eligible Veterans to the Hines 
VAH which had been known to his predecessors (Principi 1_24 01.doc). (Robyn Hanna and Judy 
Shelly who have been denied by the VA as witnesses as bsing irrelevant to U.S. EEOC 210-A3- 
6145X are prominently mentioned in that correspondence.) In late February 2001, | received the 
attached letter from Frances M. Murphy, M.D., M.P.H., Acting Assistant Deputy Under Secretary 
for Health, confirming that my letter had reached Mr. Principi (Murphy 2.15.01. pdf). [Please note, 
Dr. Murphy's response was not to my Loyola University address which had been on my 
letterhead but rather to my Hines VAH Chief of Surgery address.} 

On April 3, 2001, |, as an official Federal Whistle-blower (OSC MA-00-1107 and Di-00- 
1147), sent the letter to Mr. Staley of the VA OIG notifying him of the patient with the Small Bowe! 
Obstruction that had been turned down in transfer for this surgical emergency condition by the 
Milwaukee, Madison, and Minneapolis VAMCs.[Exhibit 1 (80f8) cert service 6.20.03, pages 4-5]. 
This submission has been confirmed as appropriate and the allegation of an inappropriate 
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transfer substantiated by the VA OIG in VA OIG Final Report--Healthcare Inspection--Alleged 
inappropriate Transfers of Patients in Veterans Integrated Service Network 12, Report Number 
01-01512-139, July 18, 2002. On April 5, 2001, fearing that this submission would be delayed, 
disgounted, forgotten, or covered-up as had been the previous submissions in QHL-015 and 2000 
HL-0347, | notified Mr. Principi directly by e-mail [Exhibit 1 (Bof8) cert service 6.20.03, pages 2-6} 
which was confirmed to have been read by Mr. Principi at the time in Dr. Garthwaite's e-mail of 
April 6, 2001 to me stating that: 


Secretary Principi has asked me to review and respond to your recent e-mail to him. | have 
begun to accumulate information but have not yet been able to contact the OIG. ! wilt 
develop a2 strategy early next week to review your concems about patient transfers. 


Tom Garthwaite 


As will be noted on page 2 of Exhibit 1 (80f8) cert service 6.20.03, Mr. Principi acknowledged 
receipt of my correspondence by asking the question: “How should | respond?” of Nora Egan, 
Chief of Staff, Department of Veterans Affairs, and Thomas Garthwaite, M.D., Under Secretary 
for Health, Veterans Health Administration of the Department of Veterans Affairs. Although VA 
Counsel has conveniently not provided the first page of the seven page fax that is included in 


on April 5, 2001, at 16:08 from fax 202-273-6491 which is listed on the present VA website as 

being in the office of Steve H. Gorfain, Business Operations Liaison (VHACO 10NG) {translation: 
Veterans Health Administration, Central Office, 10NG--! think 10N is the VACO Chief Network 
Offi¢e and | think this was in the Assistant Deputy Under Secretary for Health's Office}. The 
undated, unsigned fetter of reprimand which is page 1 of Exhibit 1 (80f8) cert service 6.20.03 
alleges that my “fallure to follow procedure is evidenced by independently contacting the 
Secretary of Veterans Affairs thereby violating chain of command at this hospital. Also, your 
action is not in concert with protocol established by the Edward Hines, Jr. Hospital as outlined in 
Unntmbered Memorandum, Subj: Signature Level on Correspondence, dated-November 27, 
2000(attached)." [Exhibit 1 (80f8) cert service 6.20.03, page 8] It is clearly documented that my 
submissions were regarding OSC MA 00-1107 as the subject area of my e-mail and the e-mail by 
Mr. Principi to Ms. Egan and Or. Garthwaite: "Subject: Re: VA OIG 2000 HL-0347 and OSC MA 
00-1/107, reconfirmed that fact. As an official Federa! Whistle-blower since March 2000 (OSC MA 
00-1/107) which had been recommended to me in March 2000 by Mr. Staley of the VA OIG and 
the WHA Medical Inspector, Dr. McManus, | submitted the aforementioned documents. Thus, 
since my submissions were deemed appropriate and substantiated by the VA OIG, it is my 
understanding that allegations of violation of “the chain of command” did not apply and any 
disciplinary action against me would have been in violation of my Whistle-biowing protection 
staius under the U.S. Office of Special Counsel. Also, one has to rhetorically ask why my 
submission of January 24, 2001 to Mr. Principi had not been treated as a "violation", but instead 
had been responded to by a member of the Secretary's Office at his request with a "thank you for 
your/comments” and sent to my VA office at Hines VAH instead of Loyola University. 

The next week, | received a phone calll from Dr. Baumann, interim Chief of Staff, stating 
that Mr. Lewis wanted me removed (Report of Contact 4_10_01.doc). The preliminary results of 
the financial audit of the Hines VAH Surgery Service became known to me later that week in a 
phone cail from Marianne Semrad, the Associate Director, Hines VAH, and on April 13, 2001, Mr. 
Romito admitted to the VA OIG his fraudulent activity. The next day, April 14, 2001, | wrote Mr. 
Pringipi explaining what had been found out (Principi 4_14_10.doc). This correspondence was 
responded to by Laura J. Miller, Assistant Deputy Under Secretary for Health, who was the “new 
person" in the position held by Dr. Murphy two months prior when Dr. Murphy had previously 
resppnded to my correspondence with Mr. Principi of 1/24/01 at Mr. Principi's request). [Miller 
5.21/01.pdf] It now becomes clear why Ms. Milier presented contradictory sworn testimony in 
DVA|ORM/EEO case 200k-1886 stating about me that she had never been “involved directly with 
him in any way" as | submitted as an allegation of possible perjury before the VA ORM/EEO by 
Ms. Miller to the VA OIG and US OSC on August 29, 2002 [DVA ORM/EEO case 200k-1886 has 
became the present U.S. EEOC case 210-A3-6145x]: 
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On February 21, 2002 in sworn testimony before VA ORM/EEO investigator Ida, O’Neal 
tegarding Case 200k-1886, the following is stated in the deposition of the Deputy Under 
Secretary for Health Operations and Management, Laura J, Miller: 


Q. Were you ever involved in hiring, selecting or prornoting the complainant when he- 
A. Never. | never met the complainant, and I have not been involved directly with him in any way. 
{Attachment J, page 10, Lines 9 - 32] 


After receiving Ms. Miller's letter, | responded to her on May 24, 2001 and responded to Mr. 
Princip and Dr. Garthwaite by e-mail on May 25, 2001. [Three related correspondences are 
included in To Principi/Garthwaite 5.25.2001 pdf. To Milter 5/24/01, pages 3-4; To 
Principi/Garthwaite 5/25/01, pages 1-2, and To Principi 5/28/01, pages 5-6.] 

What the chronology above demonsirates is that this was probably a cover-up "to save 
face" in the VA and possibly in the present Bush administration. With the recent Congressional 
testimony regarding alleged part-time VA surgean fraud which | have tried to bring to the 
awareness of VACO, VA OIG, the OSC, the US DOJ, Congress, Loyola University, Chicago, etc. 
for many years, this cover-up is associated with greater than 30 years of such activity and 
probably entails greater than $5 billion of tax-payer money—let alone possibly having resulted in 
adverse events involving individual VA patients like the "Hands" case. As | presented before the 
Association for Surgical Education in May 2003, aggregate risk-adjusted mortality outcomes are 
higher when there is Jess concomitant surgeon presence in the individual patient's care. 
http://www.surgicaleducation.com/pdf/mortoutcomesattending.pdf The reason jor all the deniais 
for production and the denials of witness testimony now on the part of VA Regional Counsel in 
U.S. EEOC case 210-A3-6145X is the fear that all this will unravel and become public. As you 
know, | met with Dr. Garthwaite at the Association for VA Surgeons meeting in Atlanta in May 
2001. In light of what I have pieced together above, Dr. Garthwaite's statement to me: "I don't 
know what they are thinking--we are a public institution and this will become public sometime in 
the future" has extreme relevance especially when placed in the context of his subsequent 
announced resignation within days of that meeting. He, like myself, had probably become a 
Political liability. If you could please transmit a copy of this with all the attachments to Mr. Burke 
for introduction as testimony into U.S. EEOC case 210-A3-6145X, it would be appreciated. As 
you will note from above, | have cc'd this e-mail to Mr. Principi and Dr. Garthwaite because they 
have always been responsive to my communications and have probably been caught in this 
underlying political morass like myself. As | have done since January 2002, | will forward this to 
the Office of the Counsel to the President as well. Thank you for this consideration. 


Sincerely, 


Charles Andrus, M.D., F.A.C.S. 


ce: David G. Leitch, esq. 
Deputy Counsel and Deputy Assistant to the President 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 
SENT BY FAX: (202) 456-6279 TEL: (202) 456-1414 
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Principi Murphy exhibit 1 (8of8) cert Report of Contact Principi Miller 5.21.01.pdf 
_24_01.doe 2.15.01. pdf service ... 4_10_D1.doc.., 4.14 Ol.doc 


riginal Message----- 

4 Charles Andrus {SIGH} 

Friday, July 04, 2003 9:35 AM 
Speaking with American Legion caunse! 


possible as | promised to each of you. That is why this e-mail is being sent “blinded” although !'m 
sure there is some way this could still be identified electronically by some. Yesterday, at your 
suggestion, R, | called Mr. Potrosky, legal counsel for the American Legion in Chicago, regarding 
the American Legion writing an Amicus brief in the "Hands" case. Mr. Potrosky informed me that 
he wanted the VA Administrative Tort Claim Number which | stated | did not have, and he then 
stated that he knew everything else and was uninterested at listening to what | had to say. L, 
when we first met, you told me much to my astonishment that 1 was well Known on The Fiill 
because the word was out that | was a “vendictive SOB" and that | was a "vendictive SOB" 
because | "nad not gotten the job as the Hines VAH Director.” If you remember, | laughed stating 
that there was one problem with this theory: "I never applied for the Hines VAH Director position.” 
R, on Christmas Day, 2001 the Associate Director of the North Chicago VAMC (now the Director) 
told|a veteran we both know, PM, that Dr. Andrus was leaving the VA because he had stolen 
computers which he later denied having stated. In my present EEOC case, VISN 12 VA Regional 
Counsel (Really probably Central Office VA OGC) is obstructing any and all discovery mations, 
giving the Court partial documents, or have provided the Court with an OG report regarding Dr. 
Cummings arranging the Ronald McDonald House on VA property that has nothing to do with the 
case or me—and they are trying to build a case against me that | was a party to the thieft of 
puters. In my 18 years as a VA part-time physician, } didn't consciously take even a VA 
pencil!--| turned over all my honoria from lecture engagments to the resident educational / 
research funds at either the VAMCs in Chicago or St. Louis or the affiliated University surgery 
resident programs; while Chief of Surgery at the Hines VAH, for several Christmas times | paid 
~$1D00/year for the VFW or some other caterer for the provision of food for a Christmas party for 
all the Surgery personnel of the Hines VAH (giving any remaining of the $1000 to the Surgery 

ice as a donation); | arranged the transfer of 7 used PC's from Loyola for the Hines VAH 
Surgical Service because the VA would not provide PC's for any of the Surgeons’ offices (these 
computers which the VA iRM subsequently then refused to support still sit in the decommissioned 
shower room of 5E of Building 200 of the Hines VAH); and when the Hines VAH administration 
targeted the finances of tha Hines VAH Surgical Service one week after my April 3, 2001 
disclosure to the VA OIG and my April 5, 2001 disclosure to Mr. Principi, | put on my personal 
credit card from May 2003 uniil | left the VA the "coffee machine expenses (-$600/quarier)” in the 
Surgery Family Waiting Room because the volunteer service refused to provide either a volunteer 
to cpmfort or even coffee for the distressed waiting farnily members of the veterans undergoing 
surgeries in the Hines VAH Operating Room! In my conversation with Mr. Poirosky, yesterday, 
he made it quite clear that he "knew everything” and definitely didn’t want to hear anything 
contradictory to “the spin” that the "VA" has put out there about Dr. Andrus. 
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Well, Gentlemen, | will continue to fight alone in any and every venue that is possible because |'m 
probably an idealisticly-diluted, simplistic fool who thought we promised medical care to the 
veterans who have fought for our country. Whatever "the spin" is out there, | believed that the VA 
should be committed to the fulfillment of President Lincoln's promise "..for him who shall have 
borne the battle and his widow and his orphan" and for 18 years | tried in my capacity as a 
Physician and Surgeon and lastly as a VA Chief of Surgery to fulfill that promise. 


Sincerely, 
Charlie 
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Charles Andrus [SJGH} : 


Subject: 


VAOIG 
00_01383_82. pdf 


Keeney and Public 
Integrity Se... 


Introduction to TXu1-173-542: To Care For Him Who Shalt Have Bome the Battle... 


- 
i 


Principi Murphy Principl Congress Bush 12_20_(1.doc 
1_24_01.doc 2_15_01,pdf 8_14_01.doc 12_7_01.pdf 12_21_01.doc 
upplAppiForm Table 1 Chief Med Table I To the Editor 
rus 5_25_04.d,.. Dir_USH_5_25... 2rences_5_25_04.dc 6_29_04.doc 


[This is the completed and 


revised response to Mr. Leitch which was mistakenly transmitted incompletely earlier 


today, August] 21, 


August 21, 20 


David G. Leit¢h, 


2004--Charles Andrus, M.D., F.A.C.S.] 


4 


esq. 


Office of the|Counsel to the President 
The White Houge 
1600 Pennsylvania Avenue 
Washington, D}C. 
202-45672632 
fax: 202-456-6279 


Dear Mr. Leitt 


Thank y 


a 
unwilling to 
on the real i 
patients that 
patients?" 


I will indeed 


hh: 

u so very much for your response to my question: 

here does one turn when the legal bureaucracy of the federal government is 
isten and has actively tried successfully to distract and redirect the focus 


gue: The de facto denial and delay of Medical Care to some eligible Veteran 
may have resulted in individual adverse personal outcomes to those Veteran 


take your advice and contact the Office of the Inspector General and the 


Professional Responsibility Advisory Office of the U.S. Department of Justice using this 


correspondenc 
"To Care for 
Lincoln." [1] 
requesting a 
the summer of 
on behalf of 


Affairs (VA) Bt 
proper medica 
public public! 
serveral 
concerning t. 


responsible is 
appropriate a¢ 


Unfortunately 
Office of the 


As the 
(Edward Hines 


£ 


as my explanation and as the introduction to the copyrighted manuscript: 
im Who shall Have Borne the Battle, And for his Widow, and his Orphan--A. 
Unfortunately, following your recommendations will be a repeat attempt at 


2003. As was stated in the response letter [2] of September 22, 2003 to me 
ttorney General John Aschroft: 


[ser by the Office of the Inspector General which I previously contacted in 


..Your letter concerns your belief, as the former Department of Veterans 
nes VAH Chief of Surgery, that veteran patients are being denied or delayed 
care, resulting in higher death rates for certain VA programs compared to 
and private hospitals. I note from your letter that you have contacted 
encies and officials, including the Office of the Inspector General (OIG) 

8 matter. 


you have apparently already contacted the OIG, the agency most directly 
xy considering the subject of your complaint, it appears you have taken the 
tion...-" 


now a year later, I have yet to hear from the U.S. Department of Justice 
Inspector General. 


ormer Chief of Surgery of one of the largest VA hospitals in our country 
Jr. VAH, Chicago, IL), I witnessed the de facto denial and delay of medical 


1 
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care to eligible Veteran patients due to bureacratic obfuscation by denial of admission of}, 
patients, The Hines VAH was "officially full" despite a multitude of empty ward-beds which 
had previously housed patients prior to the arbitrary VISN administrative downsizing from 
234 Medical/Surgical beds to 117 beds on January 1, 1999 contrary to the counsel, advice, 
and objections of the Hines VAH physicians and Medical Executive Committee of the Hines 
VAH. Defacto denial and delay of medical care to some veteran patients and the delivery of 
disparate care to some veteran patients also occurred as the result of the failure of the 
fullfilment to the legal, contractual, and moral agreements and obligations by some ! 
attending University physicians with the U.s. Department of Veterans Affairs. i 


When I reported 62 Veteran patients that had been turned away due to the Hines VAH | 
hospital being "full to authorized bed capacity" in March 2000 to James McManus, M.D., Uy 
F.A.C.S., then VHA Medical Inspector, and Michael Staley, then Hotline Director of the VA 
OIG, both advised me to seek "whistleblower" status and protection under the auspices of 
the U.S. Office of Special Counsel as directed by the Whistleblower Protection Act. I did ; 
just that. My submission became OSC file MA-00-1107 which would become the cases of Andrus | | 
v. VA in the U.S. EEOC and U.S. MSPB being argued before the U.S. Court of Appeals for the 
Federal Circuit.[{3] Mr. Staley deposed me in my Hines VAH office for 4 hours on March 30, 
2000 regarding these submissions. Of the several VA OIG reports issued a year later . 
pertinent to my submissions and that deposition, VA OIG Report #00-01383-82 of July 16, F 
2001 addressed the submission regarding the 62 patients. [4] Although the title is listed 
on the VA OIG website, the text of the report has never been published on the website. 

Unfortunately, although I was in frequent written, phone, and e-mail communications |. 
for 23 months with members of the U.S. Office of Special Counsel including Elaine Kaplan, L 
esq., the then Special Counsel of the United States, there was no investigation as 
promised to me in June 2001 at the Hines VAH and in the end the U.S. OSC closed MA-00-1107 
on February 1, 2002 immediately after my forced separation from the VA. {A "constructive i 
discharge" was one of the allegations in U.S. EEOC case # 210-A3-6145X and U.S. MSPB case F 
#SF-1221-0276-W-1 which became case #03-3162 argued before the U.S. Court of Appeals for 
the Federal Circuit, 3/3/04.[3]) Within days of the confirmation of Mr. Principi as the 
Secretary of the U.S. Department of Veterans Affairs in January 2001, I notified Mr. H 
Principi of my submissions to the VA OIG and the OSC.[5] In late February 2001, Frances Li 
Murphy, M.D., M.P.H., Acting Assistant Deputy Under Secretary for Health, Veterans Health 
Administration, responded for Mr. Principi redirecting me back to the very VA entities 
contributory to the occurrences which were the foundations of my submissions to the VA ee 
and the osc. [6] i 

In April 2001, I reported to the VA OIG and Mr. Principi one additional case of a 
patient at the Tomah VAMC (Wisconsin) who had presented with a bowel obstruction which is 
considered a surgical emergency. I reported the patient's transfer to the Hines VAH L 
because three much closer VAMCs: Milwaukee, Madison, and Minneapolis (the Surgery j 
Services are staffed by physicians from the Medical College of Wisconsin, the University 
of Wisconsin, and the University of Minnesota, respectively) had denied the patient t 
transfer to their VAMC citing that they had exceeded their VISN-authorized capacity which L 
had been reduced administratively and bureaucraticly in the late 1990s regardless of 
patient need.[{7] On July 18, 2002, the VA OIG issued its final report which confirmed the 
significance of this submission which should have validated my status as an OSC 
"protected" whistleblower according to the WPA. [8] Only the title of that VA OIG report is 
published on the VA OIG website: 01-01512-139 Healthcare Inspection, Alleged Inappropriate 
Transfers of Patients in Veterans Integrated Service Network 12. While Mr. Principi [7,10] 
asked Thomas Garthwaite, M.D., then the VHA Under Secretary for Health, to investigate my } 
April 2001 submission as documented by an e-mail from Dr. Garthwaite to me on April 6, : 
2001, the Administration of the Hines VAH the next week conducted a non-routine audit of 
the finances of the Surgical Service finding an initial purchasing discrepancy of greater 
than $50,000. The VA OIG was called in, identified that the Administrative Officer (AO) of 
the Surgery Service had used his federal government credit card {1.M.P.A.C. purchase card) 
te defaud the U.S. government in excess of $170,000 in computer purchases, and obtained a 
confession from the Administrative Officer. 


‘ 
{Explanatory aside: Several years prior, the Hines VA Administration had Lu 
requested that I, as the Chief of Surgery, find 8% of the Surgical Service budget in 
staffing that could be cut. Since none of the Clinical Service Chiefs had ever been 
involved or included in VA budgetary discussions up until that time, I asked a very simple L 
question: What was the Surgery Service's budget?--nobody could tell me. I thus requested 


of the Hines VAH administration and was given by the Fiscal Service with the 
Administration's approval computer access to the BOC (details) and BOC totals which were 

the VistA data bases listing the supply costs for the operating room and surgical service. Ly 
With the aid of the AO of the Hines VAH Surgery Service who generated the annual salary 


2 
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reports and 
the annual c 
I presented i 
accounting/e 
Medicare-equi 
(by summing t 


he BOC supply reports (using my computer access codes), we documented that 

Bt was ~$3.2 million (salary line) and (OR supply costs)}~$1.8 million. When 
is information to the Hines VAH/VISN 12 administration and the 

Pieiacey group of McManis Associates Inc. comparing this to the calculated 
alent physician services generated annually by the Hines VA Surgical Service 

he Medicare-equivalent reimbursement of >4000 operative cases and »60,000 


clinic encounters annually which took me six weeks to perform), the annual clinical 


physician services generated amounted to ~$10.4 million. 


fiscal balance 
minimal reduc 
contrast to t 
staffing fro 
time -consumi: 


With such a positive annual 

e@ of the Hines VAH Surgical Service, McManis Associates Inc. suggested 

ion recommendations for the Hines VAH Surgery Service to the VISN in 

@ recommended 25% reductions in Internal Medicine attending physician 

MeManis because the Medicine service had not performed this same tedious and 
assessment. Somehow within days, though, the 8% across the board 


reductions in service staffing for every and all Hines VAH clinical servies were 


conveniently 
what follows. 


While 
and indispen 
access code 


forgotten. (I apologize for this lengthy explanation but it is important in 


)} £9) 


Ihe Hines VAH Surgery Service's Administrative Officer (AO) was instrumental 
ible in the production of our fiscal assessment, he remembered my computer 
ind every sixty days unbeknown to me continued to guess my changes in my 


verification code as I would change my code sequentially so as to remember it. As I stated 


above, it wa 
fraudulant I. 
the majority 
informed of 
Service, 
purchase car 
authorization 
service.) In 
initiated ( 
VAH Chief of 
forum not to 
respective I 
accomplishab 
Surgery: 10, 
report to the 
knowledge no: 
hierarchy wi 
By lat 
psychologica 
Hines VAH Di 
for Operatio 
have nothing 
for I was th 
{Unbeknown t 
in VISN 12 
to agree to 
the Acting C 
letter.) Pen 


my computer access codes that he used without my permission to verify his 
M.P.A.C. card purchases without my knowledge for ~three years. (I, as with 
of VA Chiefs of Surgery throughout the country, were previously never 

Ihe linkage of the IMPAC credit cards to the computer codes of the Chief of 


begs informed of our responsibilities as "authorizing officials" for the IMPAC 


8 on our services, and never even given any training regarding oversight, 

, verification, or reconciliation of the IMPAC purchase cards of the 

August 2001, during one of the initial IMPAC purchase card training sessions 
ad four months) after the discovery of the AO's fraudulant activity, the Hines 
Medicine and I were both advised by Fiscal Service personnel in this public 
sign the VA form accepting authorizing responsibility for our services’ 

PAC purchase cards because the monthly validation process was not humanly 

e by clinically active physicians (Medicine: 4800 transactions annually; 

00 transactions annually). Even though the VA OIG investigator in his 

Hines VAH/VISN 12 administrations noted that the AO swore that I had no 
involvement in his activities, I was repeatedly threatened by the VA 

h demotions or disciplinarly actions throughout the summer of 2001. [10] 

July 2001, the threatened letters of demotion or reprimand had taken their 
toll on my family and myself. On August 10, 2001, in a meeting with the 
ector, Dennis (Max) Lewis, now the Assistant Deputy Undersecretary for Health 
@ and Management, Veterans Health Administration, he suggested that he would 
to do with any future disciplinary actions which might be taken against me 
best thing that had ever happened to the Surgery Service of the Hines VAH. 
me during the meeting, a letter of intent to reprimand was already composed 
awaiting the signature of the Acting Chief of Staff who Mr. Lewis had gotten 
ign it as the least disciplinary action that could be taken against me. When 
ief of Staff found out about that Friday's meeting, she refused to sign the 
my previous conversations in the summer of 2001 with David Holt, M.D., 


F.A.C.S., former Assistant Chief of Surgery, Mr. Lewis had offered the position of the 


Hines VAH Chi 
Chief of Sur 
BEOC Case #2 
appointment 
Holt never t 
Management L 
unavailable 
for he was 
hospital. 
licensing b 
of the job I 
intent to re 
While 
staff VA sur 
lame duck s 
the Hines V. 
hours (lost 


in the VA in late July 2003. 


ef of Surgery to Dr. Holt while I fully held the position of the Hines VAH 
ery In early August 2003, Dr. Holt was scheduled to be deposed in the U.S. 
0-A3-6145X, Andrus v. Principi, but abruptly resigned his part-time 

{The EEOC has no subpoena powers and thus Dr. 
stified.) Assistant Deputy Undersecretary for Health for Operations and 

wis submitted an affidavit to the U.S. BEOC last fall that he would be 

or providing testimony in person before the EEOC judge in March of this year 
be detailed from the VA to Afghanistan to help in the establishment of a 


rda and possibly the National Practictioner Data Bank, I accepted the offer 
at present hold; and, on August 14, 2001, I notified mr. 


ign from the VA within the next six months. [11] 
continued as the Hines VAH Chief of Surgery until December 31, 2001 and a 
eon until January 22, 2002 when I separated from the VA, I realized I was a 
gical administrator. In mid-September 2001, I was called to see a patient in 
SIcu at 6:00 a.m. who had exsanguinated from his operative wound over 12 
tremendous of blood) and was brain dead. The two resident physicians on 
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Principi of my 


t 
ae that any federal disciplinary action might be reported to state 
fe) 
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call had been at the patient's bedside in the early morning hours and had failed to call 
the responsible attending surgeon. I notified the Hines VAH Chief of Staff who called for 
a Board of Investigation which would find months later that no one individual had failed 
the patient but rather at every turn the system had failed the patient. In early January j 
2002, I was asked by the Hines VAH Chief of Staff to respond to specific findings of the bi 
Board of Investigation which I did. {12] Having been the Hines VAH Chief of Surgery from 
1996 through 2001, this case above all others was "the straw that broke the camel's 
back." Over the course of the five years I had tried to invigorate and instill in the 52 
part-time attending surgical faculty from Loyola University whom I supervised at the reel 
VAH a sense of renewed commitment to the veteran patients. While some had been and 
continued to be extremely committed to being there to care for the veteran patients, many 
had staffed multiple operations and provided countless hours of patient care in absentia. 
Thus, on September 24, 2001, I sent the e-mail "Serving Two Masters" to the Surgical 
Faculty and Administration of Loyola University, Chicago. [13] The response from the Loyola 
University Medical Center President was rapid: ",,.This is the first indication I have 
received regarding your concerns for patient care, resident and physician accountability 
at Hines. As Vice Chairman of the Department of Surgery at Loyola University Medical 
Center and Chief of the Surgical Service at the VA since August of 1996, you have been 
charged with responsibility for oversight of clinical activities. If there are abuses in 
the system, it may be attributed in part to a failure of appropriate supervision and E 
leadership..."{14] A month later, the Hines VAH Chief of Staff countered with a letter of 
support outlining the greater than 20 times I had met with the faculty (sometimes in the 
presence of the Dean) trying desparately to obtain a renewed commitment of attending { 
surgeon accountability. [15] On December 7, 2001, I submitted an allegation of a possible Lu 
wrongful death with regards to this veteran patient to Patrick Fitzgerald, esq., U.S. 
Attorney for the Northern District of Illinois.[16] Ina subsequent phone conversation in 
regards to the letter, Thomas Walsh, esq., Chief, Civil Division of the U.s. Attorney's 
office for the Northern District of Illinois, informed me that since I was not eid aie 
I could not submit a wrongful death allegation on behalf of the veteran patient. 
On December 18, 2001, two documents were sent: one from the U.S. OSC suggesting that | 
if I did not respond within a three week period they were contemplating closing MA-00-2107 L 
and the VA ERO/ORM acknowledging that my allegations might be substantive and thus they j 
would investigate. [The OSC sent this time-sensitive notification not directly to me but 
through the law firm of Krane & Lowell despite the previous extensive direct communication 
(fax, e-mail, USPS Express Mail, phone) between Ms. Kaplan, Ms. Mehring, Ms. Williamson, 
and Ms. McMullen and myself over the Spring, Summer, and Fall of 2001. Being around the 
holidays, by the time I received notification of the existence of the letter of December 
18, 2001, I could not respond in a timely fashion to meet the OSC's deadline.] 
cian L, 
nt 


Ce “eE 


As I knew I would be separating from the VA after 18 years of service as a physi 
in late January 2002, just before Christmas I sent letters to Congresses and the Preside 
(~536 letters) informing them of de facto denial and delay of medical care to some veteran 
patients. [17,18] In February 2002, I received the only response to the mass mailing: 
per a Congressman's direction, the staff for the minority party of the U.S. House Veterans | 
Affairs Committee contacted me requesting that I provide information that might be helpful 
to that which would be debated in the future regarding provision of medical services to 
Veterans and allegations of fraudulant activities on the part of part-time (University) k 
attending physicians which were now to be investigated by the VA OIG mainly in response to L 
my submissions. The results of that investigation are the VA OIG Report 02-01339-85 of 
April 2003 [19], VA Inspector Genera] Richard Griffin's testimony before Congress of May 
8, 2003 [20], and the subsequent VA OIG Report 03-02520-85 "Follow-up of the Veterans 
Health Administration's Part-Time Physician Time and Attendance Audit" of February 18, 
2004 which can be found on the web at http: //www.va.gov/oig/52/reports/2004/VAOIG-03- 
02520-85.pdf. It is probably no coincidence that in late February of this year, I 
received a letter of response dated February 20, 2004[21] regarding my letter to the 
President of December 7, 2003[22] from Laura J. Miller, Deputy Under Secretary for Health 
for Operations and Management, regarding part-time physicians. {Please note that I was 
told by the producers of ABC Primetime in March 2004 that the expose’ regarding isolated ; 
incidences in the several VA hospitals of April 8, 2004 Lb 
http://abcnews .go.com/sections/Primetime/Living/VA_Hospitals_0404¢08-1.htm) was stimulated LW 
by their knowledge and review of references 19 and 20. There is at present a reporter in 
the Midwest who is now attempting to apply the methodology we reported before the F 


Ce. 


Association for Surgical Education on May 7, 2003 regarding attending physician presence 
at the time of operation in the VA linkage to risk-adjusted mortality. [23] } 

In December 2001, I found the knowledge that the U.S. OSC planned closure of MA-00- 
1107 while the VA ORM/EEO was opening the case of Andrus v. Principi to be disconcerting 
at best. As a layman to the law, allegations of targeting a federal whistleblower who has ie 
submitted significant allegations and sustained a constructive discharge seemed to me as 


4 


i 


Lo 


2/27/2024 
188 of 536 


fl 
i 
A 
f 
A 
rl 
A 
A 
rl 
A 
Ml 
A 
fl 
fl 
A 
A 
fi 
h 
f 


most appropri 
Systems Prot 


aforemention¢ 


the Board of 


Mr. Walsh, th 


Mr. Walsh cal 
Building in 
presented ous 
Walsh in the 
hand, he relé 


Integrity (re 


Department of 
attached lett 
the Chief of 


"the facts th 
criminal inv¢ 


accepted my H 
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Walsh sent tp the Section for Public Integrity. 


i 
to a clerical 
Department of 


ction Board net the intraagency VA ORM/EEO. 


v's Office would act upon my submissions. 


ately addressed by the U.S. Office of Special Counsel before the U.S. Merit 
Anticipating that the 
ad Board of Investigation would probably never see the light of day (Access to 
Investigation report under Freedom of Information Act Requests have been 
h the Hines VAH/Regional Counsel level and VA Central Office/VA General 
over the last two years), I called Patrick Fitzgerald, esq., U.S. Attorney 
ern District of Illinois on Saturday morning, January 5, 2002, asking if the 
While within 30 seconds of the 
our conversation he seemed to become somewhat flustered, he agreed to have 
e Chief of the Civil Division, contact me ASAP. Forty-five minutes later, 
led me and agreed to meet with me in his office at the Dirksen Federal 
lowntown Chicago after objecting that it was Saturday. With my wife, we 
selves at the Dirksen Federal Building that afternoon but were met by Mr. 
lobby and never invited up to his office. Holding a mailing packet in his 
ted that "they" had decided to send my case to the Office for Public 
ally the Section of Public Integrity of the Criminal Division of the U.S. 
Justice as I later found out). About two months later I received the 
er from John C. Keeney, then the Deputy Assistant Attorney General who was 
the Criminal Division of the U.S. Department of Justice[24]. Emphasizing 
at you have provided are insufficient to warrant the initiation of a federal 
stigation...", he noted that the VA Office of Resolution Managanment had 
omplaint of discrimination (which, of course, is far removed from the 
issues regarding the deliver of medical care to veteran patients that I have 
and repeatedly reiterated for many years}. What was most interesting, a 
later I received the U.S. DOJ Executive Control Sheet; the oringinal draft of 
25, 2002 letter with the initials of at least four lawyers in the margins: 
d JCK; and a packet of documents which may have been the original copies Mr. 
{Although at the time I attributed this 
error, it is intriguing to speculate if anything still exists in the U.S. 
Justice in folder no: 1287118 or can be found using tracking ID ne: x0l1- 


115959.) Wh 
Control Shee 


t is stated in category 10.SUBJECT of the accompanying U.S. DOJ Executive 
is: 


"{(Fax) Advising that he is a federal whistleblower who is being targeted by 


the Hines VA 


the refusal p 
related corre 


After speaki 


and providing 


undated) let 
warrant the i 
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Northern Dis 
Division of 
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Special Couns 
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When I 
per the inith 


1107 but conveniently omitted the last page of the February 1, 


administration as a result of his allegations of inadequate patient care and 
f£ patient transfers at the Edward Hines, Jr. VA hospital. Enclosures. See 
spondence in ES. (clc)" 


g by phone with Andrew Lourie, esq., Chief of the Public Integrity Section, 
additional documentation in July 2002, I received another (this time 

ex from Mr. Keeney stating the information I provided was "...insuffcient to 
nitiation of a federal criminal investigation. [24] To this day, I will never 

yy the Chief of the Civil Division of the U.S. Attorney's Office for the 

rict of Illinois sent my case to the Public Integrity Section of the Criminal 

he U.S. Department of Justice! 


ber in the VA from February 2002 to the present, I have tried to be consistent 
pt to bring the substative issues of denial and delay of medical care afforded 


al Circuit over the last two years by e-mail, FedEx, USPS, fax, etc. 
references #5 & 6, 


As is 
the Bush Administration within days of the inauguration 


tional processes. When then Congressman Blagojevich, now the Governor of 
ested an explanation of my case in January/February 2002, the U.S. Office of 
el provided the letters of December 18, 2001 and February 1, 2002 which 

2002 letter 
new file: DI-02-0694 which kept open some of the allegations until after 

6 before the U.S. Court of Appeals for the Federal Circuit. [25] 

contacted the San Francisco VAMC regional counsel in late February 2002 as 

al directions from the U.S. Merit Systems Protection Board, the lawyer with 
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whom I spoke, Joseph Hart, esq., jokingly said it really couldn't be all that bad as I L 

xelated that I had greater than 1000 pages of documentation. [26] Within 24 hours, the 

MSPB judge ordered me not to produce the 1000 Ppages--and, in fact, there was never any 

formal discovery phase, depositions, or review of of the MSPB case. In April 2002, a 50 

page ad hominum dissertation was produced about me without Mr. Hart ever again having ( 

spoken to me (or any other VA lawyer involved in the MSPB case). We met face-to-face only 

once when he came up to me smiling and shook my hand outside the courtroom of the U.S. 

Court of Appeals for the Federal Circuit after the oral arguments on March 3, 2004 asking:| : 

"You're Dr. Andrus, aren't you?" : 
Since the key issues that were the submissions to the VA OIG and os¢ had not been 

addressed with the closure of the U.S. MSPB case in San Francisco in May 2002, I appealed 

to the the U.S. MSPB in Washington, D.C. which promised to rule within 30 days. 

Throughout the summer of 2002, Mr. Hart and I repeatedly countered each other's 

allegations and responses as submissions before the U.S. MSPB. As is stated in my e-mail 

of March 9, 2004 regarding one of Mr. Hart's submissions (and probably in frustration with 

me} in June 2002: 


"I guess I should take comfort in my one Pyrrhic victory in June 2002 when VA 
regional counsel admitted in the heat of the battle before the MSPB: °'...Al1 will agree 
that Dr. Andrus is an outspoken advocate of his own position. His arguments are moral L 
arguments. He believes that Abraham Lincoln made a promise to Veterans that is not being 
kept. But M.S.P.B. hearings are not platforms for public debates over moral issues. 


The U.S. MSPB in Washington, D.C. closed the case seven months later in January 2003, and 
I appealed to the U.S. Court of Appeals for the Federal Circuit which docketed the case in 
March 2003. In the meantime, the U.S. EEOC in Chicago docketed the case of Andrus v VA 
and discovery was initiated as limited as it was which would become the only sworn 
testimony in Andrus v VA and the focus was on "Credit Cards" not the issues of the years ¥ 
of submissions.(25] With regards to what finally occurred in February-April of 2004, that 
which is contained in Chapters VI, VII, VIII, and IX of "To Care for Him Who Shall Have 
Borne the Battle, And for his Widow, and his Orphan."{1] There are two active cases i 
before the U.S. Federal District Court of the Northern District of Illinoia that I will U 
only make mention of here except to included as is attached below that one of the cases 

was filed with the VA as an Administrative Tort Claim in April 2003; but I was not 

notified by VA Regional Counsel of its existence until March 3, 2004, 1/2 hour after the 
conclusion of oral arguments in Andrus v VA before the U.S. Court of Appeals of the 

Federal Circuit. 

I find it extremely sad and disconcerting that all these interactions with legal 
entities of the federal government resulted in most of those entities seemingly "passing L 
the buck." It was far easier to ignore submissions of denial and delay of appropriate i 
medical care to 66 eligible veterans and redirect the focus on me. Just so it is not 
misunderstood, I had and have a qreat admiration of the purpose of the VA, a sense of 
duty and responsibility to the American Veteran patient, and believe that President L 
Lincoln's promise was to all Veterans past, present, and future. Although I anticipated 
that I would not be interviewed this time for the position of Under Secretary for Health, 
Veterans Health Administration, I felt it my duty this last Spring to apply.[27] I called, - 
the Office of the VHA Under Secretary and asked if there was a listing of the physicians [. 
that had previously held the position. The secretary told me there was not but said that 
all their pictures with their names and dates of service hung on the walls. Gratiously, 
she sent me the list of the Chief Medical Officers (now the VHA Under Secretary) from 1946 
to the present. In researching their publications and stories on the Internet, I [; 
discovered a group of physicians who were outstanding in their focus and ethics which many 
times placed them at odds with the VA Administrators, Organized Medicine, and United 
States Medical Schools.[28,29} They were men like Dr. Paul R. Hawley who helped forge the}; 
prohibitions regarding fee-splitting and itinerant surgery which today are foundations of L 


of Surgeons. 
The issues within: "To Care for Him Who Shall Have Borne the Battle, And for his 


Widow, and his Orphan--A. Lincoln"[1] are really denial of patient rights which are forged 
in our society's fabric within our guarantees of Life, Liberty, and the Pursuit of 
Happiness. Recently in comment regarding the U.S. Supreme Court ruling in Aetna Health 


the ethical policy statements of the American Medical Association and the American College 


Inc. v Davila this summer, I submitted a Letter to the Editor of the New England Journal F 
of Medicine entitled: "Patient Rights, ERISA, and a Boy Named Charlie" which focuses on 

the de facto denial of patients' rights through the application of the ERISA. [30] It was 
rejected by the New Engiand Journal of Medicine with the statement: 


1 
"I am sorry to inform you that your manuscript, "Patient Rights, ERISA, and a L 
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How ironic t 
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Americans wh 
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original res 
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this Bra of 


Well, 
Justice Offi 
Office; BUT 
Veterans' ri 


As I stated in my letter to the President regarding this e-mail response today: 
former VA physician and surgeon, 
Veteran patients. 


rlie" has not been accepted for publication in the Journal. Your manuscript 
by members of our editorial staff. After considering its focus, content, 
we did not think it suitable for our diverse readership. We decided not to 
hated by external reviewers, but to inform you promptly of our decision so 
ssubmit it elsewhere." 


at the topic was not suitable for the NEJM's diverse readership--for the 

in "Patient Rights, ERISA, and a Boy Named Charlie" potentially apply to all 
m they become patients! (I have submitted this Letter to the Editor as 
formation to George Lundberg, M.D., Editor of Medscape of WebMD, regarding my 
arch article of physician interactions with Medicare and the VA in the later 
Oth century entitled: "Primum non Nocere" and Practicing Medical Ethics in 
The Bottom Line.") 


Mr. Leitch, I will follow your instructions and contact the U.S. Department of 
e of the Inspector General and the Professional Responsibility Advisory 

thie societial need to address the foundational issues of Andrus v VA, 

hts, and Patients' rights should be addressed publicly in the coming weeks. 

As a 

I still have a moral obligation to do my best for the 

Not to provide them with: "To Care For Him Who Shall Have Borne the 


Battle, and for his Widow, and his Orphan-A. Lincoln" in the coming weeks would be a 


disservice t 


them. Since the major issues of “The denial and delay of appropriate and 


promised medical care to some U.S. Veterans” have never been addressed publicly by your 
administration over the last four years in the context of the attached document, if you 
are reelected without these concrete issues being addressed prior to the election by your 
administration, then these issues have the potential for becoming de facto lame duck 


issues for the next four years. 


"To Care For Him Who Shall Have Borne the Battle, and for 


his Widow, ahd his Orphan-A. Lincoln" is already a public document as it is in the 
Copyright Office of the U.S. Library of Congress and, as I promised the Kennedy Institute 
of Ethics librarian, will be mailed today for possible inclusion in their unpublished 


files. 
for his Wido' 


I have left section 10 of: 


"T> Care For Him Who Shall Have Borne the Battle, 
, and his Orphan—A. Lincoln", empty to offer you and members of your 


and 


administratipn the opportunity to respond in the next three weeks prior to further 


distribution}. 


I hope you will find this as an opportunity to lead the American people in 


rekindling afd embracing the promise President Lincoln made for us all 139 years ago: 


With malice toward none; with charity for all; with firmness in the right, as God 


gives us to 


Bee the right, let us strive on to finish the work we are in; to bind up the 


nation’s wounds; to care for him who shall have borne the battle, and for his widow, and 
his orphan—tp do all which may achieve and cherish a just, and a lasting peace, among 


ourselves, 


Sincerely, 
q 


ldrus, 


Charle H. ia 
former Chie 


and with all nations. 


of Surgery, Edward Hines, Jr. VAH, Chicago, IL 


former Professor and Vice-Chairman, Department of Surgery, Loyola University, Chicago 


References: 


1. Andru 
his Orphan- 
April S, 200 


2. Lyerly 
Division, U 


1 (above): 


Orphan--A. Lincoln." 


CH. To Care for Him Who Shall Have Borne the Battle, And for his Widow, and 


i Lincoln. U.S. Copyright Office of the Library of Congress, TXul-173-542, 


SK for Jost KL, Asssistant Director, Office of Consumer Litigation, Civil 
. Department of Justice. Correspondence from and with the Office of Consumer 


Litigation, [civil Division, U.S. Department of Justice in Chapter VII, B, g of Reference # 


‘Oo Care for Him Who Shall Have Borne the Battle, And for his Widow, and his 


U.S. Copyright Office of the Library of Congress, TXu1-173-542, 


April 5, 2004. 


3. Case 98-3162: Andrus v. VA. U.S. Court of Appeal for the Federal Circuit, 3/3/04. 
4. VA OIG) Report: 00-01383-82: Healthcare Inspection -- Alleged Denial of Medical 
7 
2/27/2024 


191 of 536 


Care to Patients, Edward Hines Jr. vA Hospital Hines, IL. 

http://www. va.gov/oig/53/reports/2001-2reports. htm {A copy of the text of the report: VA 
oe 00_01383_82.pdf is attached to this e-mail as the text is not available on the VA OIG 
website.) 


c 


5. Andrus CH. Letter to Anthony J. Principi, Secretary, U.S. Department of Veterans 
Affairs, Principi 1_24 01.doc, January 24, 2001. 

6. Murphy FM. Letter in response to reference 5 for Anthony J. Principi. Murphy 2_15 
Ol.pdat, am 


B Pages 51-68 from an April 2003 response in U.S. EEOC Case #210-A3-6145X, Andrus v. 
Principi contained within "Correspondence from the U.S. Office of Special Counsel in 
Andrus v VA and Allegations of Obstruction of Justice" which was registered in the U.S. 
Copyright Office of the Library of Congress, Txul-165-703, March 16, 2004 which is itself 
contained in Reference #1 (above), Chapter VII.B.b. 


Cc cy” cm 


8. VA OIG Report 01-01512-139: Healthcare Inspection, Alleged Inappropriate Transfers 
of Patients in Veterans Integrated Service Network 12: 
http://www.va.gov/oig/53/reports/2002-2reports.htm . (A copy of the text of the report VA ; 


Cc CT 


OIG Report 01-01512-139 is contained in Reference 1 (above) Chapter VII.B.d. located 
within "Correspondence from the U.S. Office of Special Counsel in Andrus v VA and 
Allegations of Obstruction of Justice" which was registered in the U.S. Copyright Office 
of the Library of Congress, TXul-165-703, March 16, 2004 as the text is not available on 
the VA OIG website.) 


rc 


9. Andrus CH, Andrus CH: Ethical issues in “Medicine” that Touched our Family. 
Registered in the Copyright Office of the U.S. Library of Congress, USA, November 10, 
2003, TXul-145-557 and contained in Reference #1 (above), Chapter VI.B. [The manuscript: 
“Ethical issues in 'Medicine' that Touched our Family" was submitte@ and has been included 
in the unpublished BioEthics collection of the Joseph and Rose Kennedy Institute of i 
Ethics, Georgetown University, National Reference Center for Bioethics Literature i 
supported by the U.S. National Library of Medicine. Scheduled to be added to the 

library’s “ETHX on the Web” at http://bioethics.georgetown.edu in August, 2004. Also 
contained in this Chapter VI.B. of Reference #1 is a complimentary letter of February 23, : 
2004 from the AMA Council on Ethical and Judicial Affairs regarding the manuscript: 

"Ethical issues in 'Medicine' that Touched our Family"] 


cc 


10. Attachment 4: Exibit 1 (B or 8 pages) of the VA's disclosure in U.S. EEOC case ees 
A3-6145X contained in "Correspondence from the U.S. Office of Special Counsel in Andrus v 
VA and Allegations of Obstruction of Justice" which was registered in the U.S. Copyright 
Office of the Library of Congress, TXui-165-703, March 16, 2004 which is itself contained 
in Chapter VII.B.b. of Reference #1 above. {Please note that the Draft unsigned iB 
Memorandum entitled: “Letter of Reprimand" marked Exhibit 1 (@ of 8) was probably composed 
prior to the discovery of the AO's Fraudulant activities. The statement: “Your failure to 
follow procedure is evidenced by independently contacting the Secretary of Veterans ‘ 

“Affairs thereby violating the appropriate chain of command at this hospital" as a ¥ 
justification for this anticipated disciplinary action can be construed as the targeting 
of Dr. Andrus, a federal whistle-blower, since this memorandum is in reference to the copy 
of e-mail to the Secretary on the next page in which the file numbers: VA OIG 2000 HL- I. 
0347 and OSC MA 00-1107 are clearly delineated. } fe 


11. Andrus CH. Letter notifying Anthony J. Principi, the Secretary, U.S. Department of 
Veterans Affairs, of planned resignation. Principi 6 14 04.doc, August 14, 2001. i 


12. Andrus CH. Response regarding VA Board of Investigation. Chapter V.A. To Care for 
Him Who Shall Have Borne the Battle, And for his Widow, and his Orphan--A. Lincoln. U.5s. 
Copyright Office of the Library of Congress, TXul-173-542, April 5, 2004. 


12 4 Andrus CH. E-mail of September 24, 2001: "Serving Two Masters" [O0SC: MA-00-1107]. 
Chapter V.B. To Care for Him Who Shall Have Borne the Battle, And for his Widow, and his , 
Orphan--A. Lincoln. U.S. Copyright Office of the Library of Congress, TkKul-173-542, eee 
5, 2004. 


14. Barbato AL. September 25, 2001 letter from the President and CEO of Loyola 
University Health System and Loyola University Medical Center. Chapter V.C. To Care for 
Him Who Shall Have Borne the Battle, And for his Widow, and his Orphan--A. Lincoln. U.S. 
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15. Andrus 
the Dean, St 
Care for Him 
Lincoln. U. 


16. Andrus 
the Northern 


17. Andrus 
delay of car 


18. Andrus 
Bush 12_20_0 


19. Audit 
Attendance, 

85: http:// 
#1, Chapter 
To Care for 
Lincoln. U. 
was one of t 
"This report 
was the poss 
compiled. } 


Affairs, 
Mismanagemen 
http://veter 
Reference #1 


21. Miller 
dated Feb 20 
2003 (ref. 2 


22. Andrus 
Reference #1 


23. Andrus 
outcomes and 
Annual Meeti 
Canada, May 


letter, 
Integrity Se 


Office of t 
in Chapter 


27. Andrus 
for Health 


28. Andru 
Surgery (19 


|| CH. 


ice of the Library of Congress, TXu1-173-542, April 5, 2004. 


CH. October 25, 2001 letter from the Edward Hines, Jr. VAH Chief of Staff to 

4tch School of Medicine, Loyola University Medical Center. Chapter V.D. To 

ho Shall Have Borne the Battle, And for his Widow, and his Orphan--A. 
Copyright Office of the Library of Congress, TXul-173-542, April 5, 2004. 


CH. 
District of Illinois. 


December 7, 2001 letter to Patrick Fitzgerld, esq., U.S. Attorney for 
Fitzgerald 12_7_01.paf. 


CH. Open letter to Congress regarding allegations of de facto denial and 
to some Veteran patients, December 21, 2001. Congress 12_21_01.doc. 


CH. 
-doc. 


Letter to the President regarding reference #17 and my final report. 


f the Veterans Health Administration's Part-Time Physician Time and 

epartment of Veterans Affairs, Office of Inspector General, Report 02-01339- 
.va.gov/oig/52/reports/2603/VAOIG-62-01339-85 .pdf Contained in Reference 

Il. {Please note, the impetus for copyrighting Reference #1: "Andrus CH. 

im Who Shall Have Borne the Battle, And for his Widow, and his Orphan--A. 
Copyright Office of the Library of Congress, TXul-173-542, April 5, 2004" 

e sentences at the bottom of page 37 of this VA OIG report which states: 

will remain on the OIG web site for 2 fiscal years after it is issued." It 

bly that this document could be lost to history that "To Care for Him..." was 


mt of the Honorable Richard J. Griffin, Inspector General, Department of 

izs, before the United States House of Representatives, Committee on Veterans 
ing on Past and Present Efforts to Identify and Eliminate Fraud, Waste, and 
i Programs Administered by the Department of Veterans Affairs, May 8, 2003: 
s house. gov/hearings/schedule108/may03/5-8-03/rgriffin.pdf . Contained in 
Chapter IV. 


LJ, Deputy Under Secretary for Health for Operations and Management. Letter 
2004 in response to my letter to President George W. Bush of December 7, 
). Contained in Reference #1: Chapter VI. 


CH. Letter to President George W. Bush, December 7, 2003. 
Chapter VI. 


Contained in 


CH, Kleinman BS, Mozdzierz GJ, Sinacore JM, Garthwaite TL. Mortality 
attending surgeon presence at the Time of Operation. Presented before the 
g of the Association for Surgical Education, Vancouver, British Columbia, 
, 2003. http://www. surgicaleducation.com/pdf/mortoutcomesattending. pdf 


Jc, Deputy Assistant Attorney General, United States of America. 

e of February 25, 2002, internal memo and draft copy of the February 25, 2002 
n undated letter from August 2002. See the attachment: Keeney and Public 
tion. 


"Correspondence from the U.S. Office of Special Counsel in Andrus v VA 
ms of Obstruction of Justice" which was registered in the U.S. Copyright 
Library of Congress, TXul-165-703, March 16, 2004 which is itself contained 
I A-B of Reference #1 above. 


CH. An e-mail regarding U.S. Court of Appeals for the Federal Circuit case 
us v VA. "Correspondence from the U.S. Office of Special Counsel in Andrus v 
tions of Obstruction of Justice” which was registered in the U.S. Copyright 


Library of Congress, TXul-165-763, March 16, 2004 which is itself contained 
I.B. of Reference #1 above. 


CH, Application for the Department of Veterans Affairs 2004 Under Secretary 
mmission, May 25, 2004. SupplApplForm Andrus 5_25_04.doc. 
CH. Table I: Chief Medical Directors of the Department of Medicine & 


-1989) and the Veterans Health Services and Research Administration {1989- 
9 
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1991) of the Veterans Administration and the Under Secretaries for Health, Veterans Health 
Administration, Department of Veterans Affairs (1991-2004), May 25, 2004. Table I Chief 
Med Dir_USH_5 25 04.doc. 


29. Andrus CH. References: Table I: Chief Medical Directors of the Department of 
Medicine & Surgery (1946-1989) and the veterans Health Services and Research 
Administration (1989-1991) of the Veterans Administration and the Under Secretaries for 
Health, Veterans Health Administration, Department of Veterans Affairs (1991-2004), May 
25, 2004. Table I References 5 5 25 04.doc. 


30. Andrus CH. Patient Rights, ERISA, and a Boy Named Charlie. Submitted June 29, 2004 
but later rejected by the New England Journal of Medicine. To the Editor 6 29 04. 


ae aaa Original Message----- 

From: Leitch, David G. {mailto:David_G. Leitch@who.eop.gov] 
Sent: Tuesday, August 17, 2004 7:45 AM 

To: Charles Andrus [SJGH} 

Ce: Nichols, Grant 

Subject: RE: RC Case No. 20318 (Gardner, Wayne) 


Mr. Andrus - I have received your message. In response to your 
question, I would suggest that among the Piaces to turn would be the 
Office of Professional Responsibility at DOJ or the Inspector General at 
DoJ. 


SSeS Original Message----- 

From: Charles Andrus [(SJGH] 
imailto:candrus@sjgh.hs.co.san-joaquin.ca.us] 
Sent: Friday, August 13, 2004 11:20 AM 

To: Leitch, David G. 

Ce: Nichols, Grant 

Subject: FW: RC Case No. 20318 (Gardner, Wayne) 


fc Cc CT fT oT 


August 13, 2004 
Dear Mr. Leitch: 


I have again forwarded this e-mail to you because I received 
notification today by my e-mail that I had sent it to the wrong e-mail 
address and thus you were not in receipt of it. (I have now sent it to: 
david _leitch@who.eop.gov which hopefully will be received by you.) I 
will also copy this to Mr. Nichols so that your office will definitely 
receive notification. As has been the scenario of Andrus v VA, my below 
e-mail response to the Assistant VA Regional Counsel for VISN 12 is just 
one piece of the "puzzle" in Andrus v VA. It like so many other pieces 
point to allegations of obstruction of justice that have involved and/or 
have been known to U.S. attorneys within the following: VA Regional 
Counsel; VA General Counsel; U.S. Attorney's Office, Northern District 
of Illinois; U.S. Dept of Justice; U.S. Office of Special Counsel; and 
Office of Counsel to the President. Where does one turn when the legal 
bureaucracy of the federal government is unwilling to listen and has 
actively tried successfully to distract and redirect the focus on the 
real issue: The de facto denial and delay of Medical Care to some 
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een I | 


= = 


eligible Vete 


an patients that may have resulted in individual adverse 


personal out¢omes to those Veteran patients? 


Sincerely, 


Charles Andrus, M.D., F.A.C.S. 


former Chief 
Professor and 
Chicago 

home: 
ciated original 
From: Charles 


Surgery Service, Edward Hines, Jr. VAH, Chicago former 
Vice-Chairman, Department of Surgery, Loyola University, 


09-951-06B89 
059-468-6620 


Message----- 
Andrus [SJGH] 


work: 
Sent: Tuesda 


, August 10, 2004 6:05 PM 


To: ‘Burke, Gregory A, Hines VAH Regional Counsel’; 'Marutzky, Eileen' 
Cc: 'Geist, Steve’; ‘McClain, Timothy'; 'US Attorney for the Northern 
District of Tllinois'; 'Bloch, Scott'; ‘Office of the Counsel to the 
President'; !Yanes, Raul'; ‘Krane & Lowell'; 'Lowell, Richard'; ‘Leitch, 
David’; 'AskbOJ@usdoj.gov'; 'Principi, Anthony: Secretary, Dept of 
Veterans Affairs' 

Subject: FW:|/RC Case No. 20318 (Gardner, Wayne) 


August 10, 


ii 
Gregory A. Burke, 


Office of Re 
U.S. Departm 
Edward J. Hi 
P.O. Box 142 


esq. 

ional Counsel 

nt of Veterans Affairs 
es, Jxr., Hospital 


Hines, IL 69141 

(708) 02-2211 
Re: aAndrus| v VA, 03-3162, argued before the U.S. Court of Appeals 
for the Federal Circuit, March 3, 2004, 2:00 P.M., B.S.T. 


Dear Mr. Burke: 


This e- 
page fax that 
phone call 


Medical Sta 
which at prep 
Northern Bint 
of April 19, 
intimately 


mail is to acknowledge my now being in receipt of the 21 
you forwarded to my office after your (unanticipated) 
one of the secretaries in the San Joaquin General Hospital 
office yesterday regarding the case of Gardner v U.S. 
ent is docketed befare the Federal District Court for the 
rict of Illinois, Doc 03 CV 8825. As per my e-mail below 
2004, as having been one of the attending physicians 


involved in at least a substantial portion of the care of Mr. 


Gardner during his admission between November 1999 and October 2000, 


there is a 
which is cor 


As yo 
Tort Claim 3 
very time o 
#210-A3-6148K 
States gove 
case until 
been about 
U-S. Court E 
This was a d 
months and 
discredited 
per curiam 
denial and de 


our e-mail of March 3, 


efore the U.S. 
enial of my appeal) my submissions of alleged issues of 


t more pertinent information regarding this case than that 
ained in the 21 pages you sent to me yesterday. 


are aware, this case was filed through the Administrative 


rocess with VA Regional Counsel on April 24, 2003 at the 


discovery in the U.S. EEOC case: Andrus v Principi, 

in which you litigated against me on behalf of the United 
ment. I was not informed of the existence of the Gardner 
2004 2:08 PM (CST)-- which would have 
half hour after the conclusion of oral arguments before the 
Appeals for the Federal Cireuit in Andrus v VA, 03-3162. 
Lay of my notification regarding this case of at least 11 
ly one half hour after the government had successfully 
Court of Appeals for the Federal Circuit (a 
lay of medical care to eligible veterans which I had 
the VA Office of the Inspector General and the U.S. Office 


Al submitted t 
of Special Counsel between March 2000 and January 2002 which were raised 
n id 
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in my U.S. EEOC and U.S. MSPB cases and validated, at least in part, by 
the VA Office of the Inspector General. As I suggested to Ms. Marutzky 
of the U.S. Attorney's Office for the Northern District of Illinois (who 
is assigned the Gardner case at the U.S. Attorney's Office level) in our 
phone conversation of today, it would seem most appropriate that a 
meeting be arranged to include besides Ms. Marutzky, yourself, and 
myself and the lawyers that have been intimately involved in all these 
Cases. Although I am a general surgeon and just a layman to the law, 
the following groups would seem to be appropriate for such a discussion 
for they have been involved in my cases before the U.S. EEOC, U.S. MSPB, 
U.S. Court of Appeals, Hands v U.S., and the present Gardner case. (I 
have tried to be as complete as possible in the list below): 


VA Regional Counsel: Earl Parsons, esq. 
Greg A. Burke, esq. 
Steve Geist, esq. 
Joseph Hart, esq. 


VA General Counsel: Timothy McClain, esq. 
Walter A. Hall, esq. 


U.S. Attorney's Office, 

Northern District of Illinois: Patrick Fitzgerald, esq. 
Thomas Walsh, esq. 
Samiel S$. Miller, esq. 
Eileen Marutzky, esq. 


U.S. Dept of Justice: John Aschroft, esq. 
James Comey, esq. 
Peter Keisler, esq. 
John C. Keeney, esq. 
Andrew Lourie, esq. 
Peter Zeidenberg, esq. 
David M. Cohen, esq. 
Michael Panzera, esq. 
Franklin E. White,Jr., 

esq. 
Kenneth L. Jost, esq. 


U.S. Office of Special Counsel; Elaine Kaplan, esq. 
Scott J. Bloch, esq. 
William E. Reukauf, esq. 


Melissa Mehring, esq. 

Leslie Williamson, esq. 

Catherine A. McMullen, 
esq. 


Office of Counsel to the President: The Honorable Alberto Gonzales 
David G. Leitch, esq. 
Grant Nichols, esq. 
Raul Yanes, esq. 


The Law Firm of Krane and Lowell: David Krane, esq. 
Richard Lowell, esq. 


Attached to this e-mail is a letter which I wrote to the Judges 
Mayer, Lourie, and Linn of the U.S. Court of Appeal for the Federal 
Circuit within days of your initial e-mail notification to me regarding 
the Gardner case. Although J have requested the aforementioned 
meeting(s) and will travel for such a meeting or meetings to Chicago 
and/or Washington D.C., I assure you as I also assured Me. Marutzky 
teday that I will provide honest and complete sworn testimony with 
regards to the Gardner case when the situation should arise. 


Sincerely, 
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Charles H,. 
former Chief 


Chicago 
4269 B 
Stockt 
ce: The Ho 


below: 


To: Charles 
Ce: Eileen.M 
Subject: RE: 


1. As you 
anticipate a 
If I am in e 
interview. 


Gregory A. B 
Assistant Re 
Building i, 
P.O. Box 142 
Hines, IL 6 
Voice: (708} 


HERAKEREREEE 


soes- origina. 
From: Charle 
Sent: Monday 
To: 'Marutzk 
Subject: RE: 


April 19, 20 


Dear Ms. Ma 
Thank you fo: 
e-mail that 
to working 


Sincerely, 


Charles H. 

former Chief 
home : 
office 


rus, M.D., F.A.C.S. 
Surgery Service, Edward Hines, Jr. VAH, Chicago, IL former 
Vice-Chairman, Dept. of Surgery, Loyola University, 


lder Creek Circle 

, CA 95213 

(209) 951-0689 
(209) 468-6620 


orable H. Robert Mayer, Chief Circuit Judge, The 


Mr. Burke's response of this last Tuesday, August 11, 2004 
Message----- 
Gregory A. [mailto:Gregory.Burke@mail.va.gov] 


ay, August 11, 2004 5:49 AM 
drus [SJGH] 
rutzky@usdo] .gov 


RC Case No. 20318 (Gardner, Wayne) 


have been in direct contact with Ms. Marutsky, I do not 
need for you to speak with me concerning the Gardner case. 
ror, I will contact you in due course to arrange an 


202-2216 


RAKE HENAKEKEEKE 


Message ----- 

Andrus [(SJGH] 

April 19, 2004 8:27 AM 

, Eileen! 

RC Case No. 20318 (Gardner, Wayne) 


4 


tzky: 


speaking with me this morning. Attached below is the 
was preparing but never sent to Mr. Burke. I look forward 


ith you. 


drus, M.D., F.A.C.S. 
Surgery Service, Edward Hines, Jr. VAH, Chicago 
209-951-0689 
209-468-6620 


(secretary) and 209-468-6118 (direct line) 
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home address: 4269 Boulder Creek Circle 
Stockton, CA 95215 


JE ICR ICCC CI ICI OC IOI II TUTOR UIST EINER EEE eH Rid 
KKK EKERK 


April 19, 2004 
Dear Mr. Burke: 


Since our last e-mail correpondence below we have not subsequently 
communicated. I am sorry I have not sent this subsequent e-mail until 
now but I have been busy with clinical activities, the present surgery 
residency of which I am the Associate Director, the monthly working of 
the SJGH Tissue and Transfusion Committee of which I am the Chairman, 
attending instructural classes at UC Davis and renewing my ATLS 
credentials, etc. As I have contemplated this case, I was the attending 
who oversaw the majority of Mr. Gardner's care and supervised the 
residents' day-to-day care of Mr. Gardner. Ags such, in any discussions 
regarding the case, I will need to have access to the entire record--not 
just the operative reports and the progress notes--in order to logically 
Qaiscuss the case with you. 


Thank you, 


Charlies Andrus, M.D., F.A.C.S. 
209-468-6620 


ec: Eileen Marutzky 
312-353-5300 
fax: 312-886-4073 
fax: 312-353-2067 


aeeee Original Message----- 

From: Charles Andrus [SJGH] 

Sent: Wednesday, March 10, 2004 1:50 PM 

To: 'Burke, Gregory A.' 

Subject: RE: RC Case No. 20318 (Gardner, Wayne) 


March 10, 2004 
Dear Mr. Burke: 


Thank you. I will call you in the next few days when I will be near the 
fax machine. Besides the operation reports, though, I do request that I 
See any progress notes I typed into the vistA electronic medical record 
on this patient. Thank you. 


Sincerely, 
Charles Andrus, M.D., F.A.¢.S, 


sreee Original Message----- 

From: Burke, Gregory A. [mailto:Gregory.Burke@mail.va.gov] 
Sent: Wednesday, March 10, 2004 6:12 AM 

To: Charles Andrus [SJGH] 

Subject: RE: RC Case No. 20318 (Gardner, Wayne) 


A law suit has been filed in Federal District Court for the N. District 
of Illinois, Doc 03 € 8825. No trial date has been set. You were not 
named as a defendant in the case, but I think your testimony or 
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knowledge of the case will be important and that's why I contacted you. 


I will fax you a copy of the operation reports as soon as you call and 
assure me of|a time when I can send them for your eyes only. 


I suggest you call me ahead of time. 
Gregory A. Burke 

Assistant Reqional Counsel 

Building 1, Room G136 

P.O. Box 142 

Hines, IL 64142 

Voice: (708) |202-2216 

Fax: (708) 202-2239 


Roane Origina] Message----- 

Prom: Charleq Andrus [SJGH] 

(mailto: candjqus@sjgh.hs.co.san-joaquin.ca.us] 
Sent: Friday, March 05, 2004 2:11 PM 

To: Burke, Gyegory A. 

Subject: FW: |RC Case No. 20318 (Gardner, Wayne} 


March 5, 200 
Dear Mr. Burke, 


As I reread your e-mail message to me this morning, I became concerned 
how far this [case has gone without my being notified--not only as I am 
documented tq have been involved in the case but was also the Chief, 
Surgery Services, Hines VAH during at least some if not all of this 
Veteran patient's care. As you state: "This case is in court."--what 
court? When /dealing with other VA malpractice cases and VA Regional 
Counsei in tHe past, I thought VA regional counsel would initiate an 
initial invegtigation upon the filing of the claim under the Federal 
Torts Claims jAct. Is there already a docketed case before the U.S. 
District Court or some other venue?--If so, what is the court, the 
docket number, and when is a trial date tentatively set? 


Sincerely, 
Charies Andris, M.D. 
i 


ania Original Message----- 

From: Charled Andrus [SJGH] 

Sent: Friday,| March 05, 2004 10:51 AM 

To: ‘Burke, Gregory A.' 

Subject: RE: IRC Case No. 20318 (Gardner, Wayne) 


March 5, 2004 
Dear Mr. Bur 


I will be happy to review all the surgical reports on Mr. Gardner's 
operations and any other pertinent information in assisting you in this 
investigation of the complaint. Once you have the initial information 
you wish to Have me review put together, please call (or beep) me and I 
will arrange time so I am near the office fax so as to get it 
immediately when it arrives. 


Sincerely, 
Charlies Andrus, M.D.. F.A.Cc.S. 
former, Chief, Surgical Service, Edward Hines, Jr. VAH 


secret (Theresa) phone: 209-468-6620 

office birscies 205-468-8116 

fax: 209-468-6246 
i5 
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beeper: 209-468-6000 and ask for beeper 
540 

home: 209-951-0689 
woe-- Original Message----- 


From: Burke, Gregory A. {mailto:Gregory.Burke@mail.va.gov] 
Sent: Wednesday, March 03, 2004 2:08 PM 

To: Charles Andrus [SJGH] 

Subject: RC Case No. 20318 (Gardner, Wayne) 


1. I have been assigned to investigate a complaint filed by the Mr. 
Gardner's Estate concerning negligent care that he allegedly received at 
the Hines VAMC that precspitated his death. According to his medical 
records, you treated the patient during several episodes of his care. 
Accordingly, the allegations concerning his treatment implicate the care 
you provided. I hasten to add that , in investigating this case, I have 
made no determination concerning whether any VA physician did not meet 
the standard of care and cannot draw any conclusions until my 
investigation is complete. 


2. I ask you to contact me go that I may interview you concerning 
the 

care provided to Mr. Gardner. To be sure the initial, allegedly 
negligence, surgical care he received was on 10/26/99; you did not 
Participate in that operation. Late procedures did involve your 
participation. I can fax you copies of the surgical reports on Mr. 
Gardner's operations if you will provide me a secure fax number to send 
them to. 


Bea This case is in court. Consequently, I am anxious to complete 
my 

investigation as soon as possible. I would greatly appreciate your 
contact 

a5 soon as possible. 


Gregory A. Burke 
Assistant Regional Counse2 
Building 1, Room G136 

P.O. Box 1427 

Hines, IL 60141 

Voice: (708) 202-2216 

Fax: (708) 202-2239 
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CC cc 


Attachment 3: 


Charies An 

From: Charles Andrus {SJGH] 

Sent: Tuasday, March 09, 2004 10:47 AM 

To: ‘Albert, Tanya’; 'AMA Council on Ethical and Judicial Affairs’: ‘Amick, Kate: NOW with Bill 
Moyers’; ‘Andrus Jr., Charles’; ‘Andrus, Alanna and James‘; ‘Andrus, Charles (home); ‘Andru 
dames’; ‘Armstrong, John S.J., U.S. Jesuit Conference’; ‘Association jor Surgical Education’; 
‘Baumann, Margaret’; 'Bergkamp, Harold’; ‘Bloch, Scott’: 'Burke, Gregory A, Hines VAH 
Regional Counse!'; Charles Andrus [SUGH]; ‘Connell, Linda: NASA/PSRS Director’; 
‘Czajkawski, Roy’; ‘Doobay, Indira’; ‘Drazen, J: Editor-in-Chief, NEJM’; ‘Flynn, Timothy; 
'Frangou, Chris', "Garthwaite secretary’; ‘Garthwaite, Thomas: Director of Public Health, LA 
county’; "Geist, Steve’, "Goodsan, William’; ‘Gordon, Leo:Assoc Dir of Surg Education, Cedars 
Sinal Med Center’; ‘Gustafson, Jerry’; ‘Gutierrez, Steve'; ‘Guzzi, Nick’; 'Hanlon, C, Roltins'; 
‘Horty, Kevin: Editor, General Surgery News’; "Kleinman, Bruce’; 'Krane & Lowell’; 'Lindgren, 
James; Professor, NU Law School’: 'Maher, Maria, Assistant to Dr. Mavas, AMA"; Nathaniel 
Matolo [SJGH]; 'Maves, Michael, M.D., M.B.A., Vice-president and CEO, AMA’: ‘Mazur, Phil: 
‘Mazzolini, Joan, Cleveland Plain Dealer’; ‘McClain, Timothy’; 'McGurn, Richard SJ, Asst for 
Formation, Chicago Province’; 'Mehan, Donald M.D.'; 'Milier, Scott’; ‘Mozdzierz--home’; 
‘Ne:son, Timothy’; ‘O'Connor, Francine’; "Office of the Counsel to the President’; ‘O'Hara, 
Robert’; ‘Olson, Jeremy, Omaha Worid Heratd'; ‘Organ, Claude: Editor, Archives of Surg’; 
'Pachucki, Constance’; 'Pettinger, Dr.’; ‘Polk, Hiram C.'; 'Principi, Anthony: Secretary, Dept of 
Veterans Affairs’; ‘Reese, Thomas S..J.'; 'Riley, Fr. Tam’; 'Robeznieks, Andis'; ‘Roth, Randy’; 
"Russell, Thomas M.D.: Exec Director, Am College of Surgeons’; ‘Schwartz, Seymour: Editor- 
in-Chief, J Am Coll of Surg’; ‘Sheheri, Tami, ABC News'; 'Sinacore--home'; 'Sistek, Leonard’; 
‘Temeck, Barbara’, 'Tirre, Anthony’; ‘Turay, Mike’; 'US Attorney for the Northern District of 
illinois’; "Vallowe, Joe’; ‘Wexner, Steve M.D.'; 'Wilkowski, JA, Bishop, the Evangelical Catholic 
Diocesed of the Northwest’: "Wille, Gregory’; ‘Willman, Vallee MD, Chairman Emeritus, Dept c 
Surg, St. Louis U’; ‘Wolfe, Bruce’ 

Subject: 03-3162 Andrus v VA 

gee oN 
March 8, 2004 
ear Friends: | 

Yesterday in reviewing the website of the U.S. Court of Appeals for the Federal Circuit 
hitp://www.fedcir.gov/weekly.txt | found listed: 

03-3162 Charies H. Andrus v. Depariment of Veterans Affairs 

'SMSPB per Curiam Affirmed, Rule 36. 

As | am|not a lawyer this is a layman's interpretation, but It seems to Indicate that the U.S. Court of 
Appeais for the| Federal Circuit uphald the lower court ruling thus "closing the door" on Andrus v. VA. Last night. 
i wrote the follawing to the U.S. Special Counsel: 

Dear Mr. Bloch: 

Last Wednesday, the case (03-3162 Charles 2. Andrus v. the Department of Veteran Affairs was argued before the U.S. Coun 
of Appeals for the|Federal Circuit. This afternoon ] found at the Court's website: <bttp://www.fedcir.cow/weekly.pet> that the non- | 
precedential opinion in this case was that the ruling of the U.S. MSPB per Curiam was affirmed, rule 36. This was a case that began a 
U.S. OSC file MA-00-1107 in March 2006; was ignored by the OSC until January 2001; was never investigated at the site of origin in 
Chicago by the OSC throughout the 23 month existence of MA-60-1107; the whistleblower was never protected by the OSC; and was 
closed withou* any active discovery on the part of the OSC when behind the scenes a deal was probably stuck in December 2001 with 
the VA that it would be adjudicated through the VA ORM/EEO. With the closure of MA-00-1107 by the OSC on February 1, 2002 
citing that I was no longer a federal employee. | appeaied to the U.S. MSPB. Although the Administrative Judge initially promised by 
phone that the hearing would be held im late May 2002, VA regional counsel inmmediately persuaded the Judge ro prohibit my 
submission of greater than 1000 pages of corroborating documentation and prevailed in. convincing the Judge to close the case without 
any formal sworn discovery testimony after an approximately 56 page ad honvimwm dissertation about me. The VA regional counse! 
had never once er his eyes upon me until he came up to confirm my identity shaking my hand outside the U.S. Coun “of Appeais for 
the Federal Circuit last Wednesday after the case had been argued. 

L t 
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I ees houid take comfort in my one Pyrrhic victory in June 2002 when VA regional counsel admitted in the heat of the 
battle before th MSPB: 


..-All will agree that Dr. Andrus js an omspoken advocate of his own position. Elis arguments are moral argunyents. He believes that Abraham Lincoln 
made a pone to Veterans that is not being keot. But M.S.PB. hearings are not platforms for public policy debates over moral issues. Because there is no 
legal issue that remains to be decided, Appellant is not entitled to a hearing.... 

Wednesday night after the arguments before the U.S. Court of Appeals were completed, my wife, our two oldest sons who had 

accompanied ug to| Washington, and myself walked to the Lincoln Memorial and read the promise Abraham Lincoln made to Veterans 

that is forever aved on the north inside wall of the Lincoln Memorial: 


id up the nation’s wounds; to care for him who shall have borne the battle, and for bis widow. and his orphan-to do all which may achieve 
just, and a Jasting peace, among ourselves, and with all nations. 


e alice toward none; with charity for all: with firmmess in the right, ag God gives us To see the right, let us strive on to finish the work we 
are in; 14 bi 

and chertsh 

As we sauntered along the street around the Lincoin Memorial gazing to the West in the direction of Arlington National Cemetery, my 
oldest son noted a flickering yellow light in the distance below the Lee Mansion, which he promptly advanced, was probably the flame 
at President Keynedy’s grave. This reminds me of the little-quoted ending phrase from President Kennedy’s inaugural address: 


pine whether you are citizens of America or citizens of the world, ask af us here the same high standards of strength and sacrifice which we 
ask of you, With a good conscience our only sure reward, with history the final judge of our deeds. let us go forth to lead the land we lave, asking His 
blessing and|His help, but knowing that here on earth God’s Work must truly be our own. 


Please read the attached letter that I penned this weekend after contemplating what had occurred after Wednesday's hearing. Prior to 
finding the opinion jon the web today, I had decidéd not to send it to the U.S. Court of Appeals for the Federal Circuit so as not to 
offend the Judges or be disrespectful to the Court. 


The a chon letter of which | wrote in my correspondence with Mr. Bioch was drafted on Sunday before | 
knew of the o utcome of 03-3162 Andrus v. VA: 


(Sent instead to bhe U.S, Attorney Office, Northern District of Hlinois, by fax to Eileen Marutzky, 312-353-5300; faxes: 312-886- 
4073 & 312-353-2067; 3/8/04 between 7:00 a.m. and 8:00 p.m. from fax 209-951-0689) 


The Honorable H. Robert Mayer, Chief Circuit Judge 
The Honorable Alan D, Lourie, Circuit Judge 

The Honorable Richard Lim, Circuit Judge 

U.S. Court of Appeals for the Federal Circuit 

717 Madison Place, |N.W. 

Washington, D.C. 20439 


re: 


Argued/on| Wednesday, March 3, 2004, 2:00 P.M., E.S.T., Courtroom 402 


Dear Honorable Judges: 


I wish tq extend my family’s deepest appreciation and thanks to the Court for allowing our two oldest sous, my wife, and 
myself the privilege of being in attendance and hearing in person the oral arguments in dndrus v. V4. Over the objections and 
admonitions of my lawyers prior to March 3, 2004 that such attendance was contrary to accepted protocol, it was our hope that our 
attendance would'help bring to personal closure the issues of Andrus v. V4 that have so deeply affected our entire family. Indeed, for 
all of us, our personal observations on March 3, 2004 met these hopes and expectations. , 

Unfortunately, after my return to Stockton, CA on Friday moming, I found on my hospital office computer an e-mail (copy 
attached) with the initial notification to me of RC Case no. 20318 (Gardner, Wayne) by Gregory A. Burke, esq., Assistant VA 
Regional Counsel for Veterans Integrated Systems Network 12, notifying me of the case's existence on “March 03, 2004, 2:08 PM” 
{either CST or PST}.| It took me little time to verify my suspicions revarding the coincidence of the time of this initia! notification 
within hours of the conclusion of the oral arguments in Andrus v. VA before the Court on March 3.2004, The Clerk of the U.S. 
Federal District Gourt of the Norther District of IMinois related that the Administrative Tort Claim in this case was filed with VA 
Regional Counsel on/April 24, 2003 and the case was subsequently dockered as 03-CV 8825 Gardner, Wayne v. U.S. on December <. 
2003. How ironit was that this was my first notification of this case tegarding a pauent for whose care I had provided in the Surgical 
Intensive Care Unit of the Edward Hines, Jr. VAH as an Atlending VA Surgeon from the late fall of 1999 through the spring of 20Ut. 

{It is also irqnic that coincidently during this time period, I was one of only five physicians in the United States (Andrus, 
Bowen, Garthwaite, Perzel. and Roswell) interviewed for the position of Under Secretary for Health of the Veterans Health 
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Administration |(the physician overseeing the 172 VAMCs and >480 VA clinics througnout the U.S.) on December 10, 1999. In May 
of 2000, re Clinton submitted Dr. Garthwaite’s name for Congressional consent and Dr. Garthwaite was confirmed in 
September 2000. During the most intense controversies between April 2001 and August 2001 that would pecome the foundations 4 
Andrus y. 4 in the U.S, MSPB, U.S. EEOC, and the U.S. Federal Court of Appeals, Dr. Garthwaite met with me by his request ar 
Association of VA Surgeons in Atlanta in May 2001. Within the week of our discussion of the issues in Atlanta, Dr. Garthwaite 
abruptly announced his planned resignation as the Under Secretary and from the VA after being a physician in the VA for about 28 | 
vears. During the summer of 2001 that was the period of threatened reprimands and demotions by VA officials towards me, Dr. i 
Roswell was interviewed and his name was submitted to the Senate for confirmation. He is at present the Under Secretary.] , 

With regards to Mr. Burke’s notification to me this last Wednesday, the “coincidences of limited discovery and untimely | 
notification” are many in the cases of Andrus v. VA, Mr. Burke was the primary litigating VA regional counsel in U.S. EEOC #2104 
A3-6145X Andrus v. Prineipi during 2003. In June 2003, VA Regional Counsel cancelled the deposition of David Holt, M.D., form 
Assistant Chief of Surgery, Edward Hines, Jr, VAH. He was not deposed regarding the previously reported offer of the position of 
Hines VAH Chief of Surgery by Dennis (Max) Lewis, former Director of the Edward Hines, Jr. VAH (and now an Assistant Deputy 
VA Under Secretary), to him im Jue 2001 while I still was the Chief of Surgery but under threats of demotion. Unfortunately, 
althongh Dr. Holt’s deposition was rescheduled for the first week of August 2003, he tenured his resignation as a part-time physiciaa i 
the VA in mid-July 2003 after five years of VA service as a part-time physician from Loyola University. Due to EEOC policy, Dr. 
Holt being no longer a federal employee could not be subpoenaed for his testimony. In the fall of 2003, Assistant Deputy Under 
Secretary Lewis notified and certi“ied to the U.S. EEOC that he would be unavailable for testimony in person for the scheduled trial 
date of March 200 in Chicago because of the necessity of his expertise in the establishment of a new hospital in Afghanistan with 
United States aid. : : 

In December 2003, I requested dismissal of U.S. EEOC #210-A3-6145X with prejudice due to extreme financial hardship, 
Although pursuit of U.S. EEOC case Andrus v. Principi was probably the wrong venue for these issues raised, it was the only venue ~~. 
that ever allowed sworn wimess discovery testimony in any of the cases of “Andrus v Principi/VA.” Jr was not until late January 2004 
that an actual] court date for Andrus v VA before the U.S. Court of Appeals for the Federa] Circuit was set, Even though continuation| 
this venue would] increase the financial burden to our family, my wife and 1 decided to continue this to completion at the Court date °\ 


March 3, 2004, 

As a layman to the law, I beg the Court’s tolerance in clarifying several points that were raised on Wednesday that are the 
essence of crs v V4, On Wednesday, there were concerns raised as to the significatice of the disclosures and submissions J had 
made to the VA Office of Inspector General]. Aithough only the titles of completed VA OIG report# 00-01383-82 


tion Act, Ihave attached the complete reports to demonstrate to the Court that the VA OIG did not nor does nat 
interpret these as [“frivolous” disclosures. 

During the oral arguments. on Wednesday, it was also questioned whether my resignation was not indeed vo luntary. I did 
“voluntarily” notify the Secretary ef the U.S. Department of Veterans Affairs on August 14, 2001 of my intent to resign from the VA 
but only after five months of threats of reprimands and demotions with subsequent possible personal professiona! discrediting in 
licensure and lentialing processes, etc.; offers of promotions to the Hines VAH Chief of Surgery position by the Hines VA Director 
to other VA surgeons while I still held the position: and lack of support from the Loyola University administration where during « July 
2001 meeting I was advised by Anthony Barbato, M.D., President of Loyola University Medica] Center, that I must “look at the 
corporate interests of the University” rather than individual interests, In short, my resignation was voluntary with “a gun to my head!"! 

Finally, on Wednesday, it was questioned what I really wished to gain by coming before the Court. Although financial relief 
regarding legal fees incurred by litigation in the U.S. EEOC, U.S. MSPB. and U.S. Court of Appeals cases which have decimated our 
five sous’ college|education fimds and family savings would be nice, as I have continually reiterated to the VA, the President, the 
Congress, and anyone else who would listen, the focus of my continued legal ventur=s have been efforts to affect corrections of the 
denial, delay, and non-provision of appropriate medical care to Veteran patients by short-sighted fiscal policy and bureaucratic 
indifference, rationing, and stupidity and by physician insensitivity, arrogance, and lack of conmmitment to individual contractual 
agreements with the VA. Attached is a letter dated February 20, 2004 from Laura J, Miller, DVA Under Secretary for Health for 
Operations and Management, which was in response to my letter to President Bush of December 7, 2003. Included and referenced in 
my response to President Bush of February 29, 2004 is a lener of February 23, 2004 from the Council on Ethical and Judicial Affairs 
of the American Medical Association commienting on the article I wrote with my son entitled: Erhica? Issues in Medicine that Touche 
our Family (copynght reg. #TXu1-145-557) which describes in detail the essence of Andrus v [A and which is also attached. 

What Andrus \. VA really represents is hopefully the public focusing on de facto denial and delay of medical care to some 
Veteran patients. A manuscript “Primum Non Nocere" and Practicing Ethics in Medicine in this Era of “The Bottom Line” ig at 
present under “exdlusive” review for publication by the editors of the American Journal of Surgery. It historical outlines allegations d 
35 years of possibly greater than $5 billion of part-time VA physician fraud and the possible sacrificing of countless Veteran patient 
lives due to the nop-fulfillment and lack of conmmitment of some University part-time attending physicians. As is stated in my t 
February 29, 2004 letter to the President, an injunction prohibiting any entity (Liniversity or specific Departnents of Medicine, to 
Surgery, Psychiatry, etc.) from exercising the 180-day withourt-cause ese pe Clause in the General and Specialty-specific Universizy- 
VA Affiliation Agreements could be ths first step in affecung a change in the University-VA affiliation which is so basic to the medical 
educational opportunities that the VA has and will provide U.S. Medical Schools. Although this present petition of the Court has the ° 
potential of angering the Court of which I ask your forgiveness and potentially negative personal professional ramifications-¢.g., | 
doubt I wil] ever be a Professor of Surgery in any U.S. Medical School again--these will be small personal prices to pay in my 
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commutment to ¢ Matto of the VA which is the promise we as the American people through President Lincoln have made to the 
American Vererdn which is posted on the wall of VA Central Office across the street from the Court, “...to care for him whe shall 
have borne the battle and for his widow and his orphan..." 


Well, while the door has been closed on the multiple cases of Andrus v. VA, maybe a window will be 
opened. Just maybe the lawyers of the U.S, Department of Justice and the U.S, Department of Veterans Affairs 
could figure out a way to obtain an injunction of which | speak above. Yes, this has the potential of angering 
individuals of the AAMC, the ACGME, and, most of all, the University Medical Schools affiliated with the VA~but, 
look at the bright side, these individuals now have a focus for whom they could blame as the instigator of this 
injunction: Chartes H. Andrus, M.D., F.A.C.S. In truth, lf such a maneuver should succeed in preventing the 
death of only one additional Veteran patient or changing the mindset of only one young attending physician or 
restoring purpose, direction, and idealism in the impressionable mind of one physic¢lan-in-training, then | may 
have fulfilled in some small way President Lincoln's promise for us all: “...20 care for him whe shall have borne the 
battle and for his widow and his orphan...” 


Sincerely, 
Charlie 
Charles Andrus, M.D., F.4.C.S, 


Former Chief, Edward Hines, Jr, VAH 
Former Professor and Vice-Chairman, Department of Surgery, Loyola University, Chicago 
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Chapter 8: Summary of Rationing of Medical Care and the 
Election of 2004, from Copyright submission 
TXu001192071. (Sources and Correspondence in Section VI): 


Rationing of Medical Care and the Election of 2004 


Charles Hiram Andrus, M.D., F.A.C\S. 
Former Chief, Surgery Services, Edward Hines, Jr. VAH 
Former Professor and Vice-Chairman, Department of Surgery, Loyola University 
Chicago, IL 


Vice Chairman, Department of Surgery, San Joaquin General Hospital 
500 W. Hospital Road, French Camp, CA 95231 
*Corresponding author. Tel: +1-209-468-6620; fax: +1-209-468-6246 


E-mail address: candrus @sjgh.hs.co.san-joaquin.ca.us 


Submitted to the Copyright Office of the Library of Congress, United States of America, 
October 6, 2004, TXu001192071, 2004-10-07. 


This Website and the cover narrative that follows is my attempt to fulfill 
my promise to George W. Bush, President of the United States of America, 
of August 21, 2004, when in my correspondence with him I promised: 


As a former VA physician and surgeon, I still have a moral obligation to do my 
best for the Veteran patients. Not to provide them with: To Care For Him Who 
Shall Have Borne the Battle, and for his Widow, and his Orphan—A. Lincoln in the 
coming weeks would be a disservice to them. Since the major issues of “The 
denial and delay of appropriate and promised medical care to some U.S. 
Veterans” have never been addressed publicly by your administration over the 
last four years in the context of the attached document, if you are reelected 
without these concrete issues being addressed prior to the election by your 
administration, then these issues have the potential for becoming de facto lame 
duck issues for the next four years. 
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The Rationing of Medical Care in the United States of America has taken on 
many forms and faces in the last thirty years. For most Americans, such phrases as the 
ERISA, Geographic Means Testing, and Priority Groups hold little meaning or relevance 
in their daily personal lives. As a physician for twenty-five years; as a federal physician 
and surgeon in the U.S. Department of Veterans Affairs (VA) for eighteen years; as the 
former Chief of Surgery of one of the largest VA Surgical Services in the nation for five 
years; as one of five finalist candidates for the top physician-position in the U.S. 
Department of Veterans Affairs in 1999 (Under Secretary for Health, Veterans Health 
Administration); and as a father of a child with a chronic metabolic disorder whose 
reimbursement for an indicated definitive medical procedure was initially denied by the 
legally-sanctioned application of the ERISA, the words: “ERISA, Geographic Means 
Testing, and Priority Groups” and many others with regards to provision of medical care 
hold significant meaning in the Rationing of Medical Care in the United States of 
America in 2004.'” 

Rationing within the VA will be first addressed as I was a former federal 
physician and surgeon of eighteen years in the VA and I promised President George W. 
Bush on August 21, 2004 that’: 


As a former VA physician and surgeon, I still have a moral obligation to do my 
best for the Veteran patients. Not to provide them with: To Care For Him Who 
Shall Have Borne the Battle, and for his Widow, and his Orphan—A. Lincoin in the 
coming weeks would be a disservice to them. Since the major issues of “The 
denial and delay of appropriate and promised medical care to some U.S. 
Veterans” have never been addressed publicly by your administration over the 
last four years in the context of the attached document, if you are reelected 
without these concrete issues being addressed prior to the election by your 
administration, then these issues have the potential for becoming de facto lame 
duck issues for the next four years. To Care For Him Who Shall Have Borne the 
Battle, and for his Widow, and his Orphan—A. Lincoin is already a public document 
as it is in the Copyright Office of the U.S. Library of Congress and, as I promised 
the Kennedy Institute of Ethics librarian, will be mailed today for possible 
inclusion in their unpublished files. I have left section 10 of: To Care For Him 
Who Shall Have Borne the Battle, and for his Widow, and his Orphan—A. Lincoin, 
empty to offer you and members of your administration the opportunity to 
respond in the next three weeks prior to further distribution. I hope you will find 
this as an opportunity to lead the American people in rekindling and embracing 
the promise President Lincoln made for us all 139 years ago: 


With malice toward none; with charity for all; with firmness in the right, as God 
gives us to see the right, let us strive on to finish the work we are in; to bind up the 
nation’s wounds; to care for him who shall have borne the battle, and for his widow, and 
his orphan—to do all which may achieve and cherish a just, and a lasting peace, among 
ourselves, and with all nations. 


This quotation engraved on the north inner-wall of the Lincoln Memorial is the 
conclusion of President Lincoln’s second inaugural address of March 4, 1865, which is 
the de facto moral validation for the existence of the Veterans Health Administration 
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(VHA) of the U.S. Department of Veterans Affairs. In the following narrative, one will 
be struck how contrary reality today has become in the application of the phrase and 
motto of the VA: “...to care for him who shall have borne the battle, and for his widow, 
and his orphan...” Nowhere in Lincoln’s promise are qualifications, limitations, or 
stratifications in the delivery of Medical Care to Veterans suggested. 

While as the Chief of Surgical Services, Edward Hines, Jr. VAH, I received 
permission from Gerald McDonald, M.D., F.A.C.S., the Acting Director, Surgical 
Services, VACO, to survey and reported to the VA Council of Chiefs, Association of VA 
Surgeons (AVAS), in Louisville, Kentucky on May 5, 1997, de facto inequitable national 
rationing of surgical/medical services in the VA by means testing in 1997.* In 1999, I 
presented before the AVAS information of attempted local/regional de facto rationing by 
physician and nurse staff downsizing based on the inappropriate application of the 
national financing model VERA (Veterans Equitable Resource Allocation) for a specific 
local VAMC rather than based on local individual patient medical needs.’ During the 
period of January 1999-2001, I submitted to the VHA Medical Inspector, the Office of 
the VA Inspector General, and Anthony J. Principi, Secretary, U.S. Department of 
Veterans Affairs, the specific cases of 66 eligible Veteran patients who were directed to 
private hospitals for emergent care and subsequently not reimbursed by the VA or denied 
transfer when requested to the VA from emergent admissions to private hospitals due to 
the specific VAMCs claiming to be “full.”® On January 1, 1999, Veterans Integrated 
Service Network (VISN) 12 of Northern Illinois and Wisconsin arbitrarily without any 
basis on prior utilization rate or future need diminished substantially authorized bed 
capacities at the Hines VAH from 234 acute medical/surgical beds to 117. The 
submission regarding the 66 eligible veterans denied care became, in part, VA Inspector 
General files: 9HL-015, 2000 HL-0347, and 2001-01512-HL-0544 and U.S. Office of 
Special Counsel Files: DI-00-1147, MA-00-1107, and DI-02-0694. They became case 
files in numerous federal agencies and court systems: (e.g.: U.S. DVA ORM/EEO 200k- 
1886; U.S. EEOC 03A20075, 210-A2-6164X, 210-A3-6145X; U.S. Merit Systems 
Protection Board 1221-02-0276-W-1; and 03-3162, Andrus v VA, U.S. Court of Appeals 
for the Federal Circuit, March 3, 2004). Through jurisdictional obfuscation, discovery 
limitations, and other legal maneuverings which essentially culminated in reductio ad 
absurdum, lawyers of VA Regional Counsel; VA General Counsel; U.S. Office of 
Special Counsel; and the U.S. Attorney’s Office of the Northern District of Illionis and 
the Civil and Criminal Divisions of the U.S. Department of Justice were so successful at 
confusing and minimizing the significance of the issues raised that the three judge panel 
of the U.S. Court of Appeals for the Federal Circuit during the oral arguments in 03- 
3162, Andrus v VA of March 3, 2004, asked: What does Dr. Andrus expect out of these 
proceedings—his job back? and Isn’t the death of a Veteran a substantive submission?’ -- 
receiving essentially a response of silence and confusion from the lawyers litigating the 
case. 

During the late 1990s, Means Testing based on the assessment of an individual 
veteran patient’s annual income (~$21,000 - ~$25,000 maximum low-income threshold) 
and actual assets excluding a home and an auto® were applied at the local VA medical 
center; but subsequent rationing implementation based on means testing was variable 
throughout the twenty-two VISNs as the survey demonstrated.’ On January 23, 2002, the 
Department of Veterans Affairs Health Care Programs Enhancement Act of 2001 


2/27/2024 
207 of 536 


(PL107-135) was signed into law by President Bush having been passed by the Senate 
without amendment by unanimous consent on December 20, 2001.”'° Section 202 of this 
Act established geographic means testing in the VA based on “low-income” indices for 
geographical areas as set by the U.S. Department of Housing and Urban Development 
(HUD) for public housing benefits.'"'* Priority enrollment groups were expanded to 8 
groups with Priority Group 8 being composed of noncompensable 0% service-connected 
(service-connected means injured while on active duty) veterans or nonservice-connected 
veterans who are above the geographic means test.'*'* On January 17, 2003, Anthony J. 
Principi, Secretary, U.S. Department of Veterans Affairs, suspended the ability of any 
Priority 8 veteran from even enrolling with the VA for medical benefits.” Thus, any 
individual veteran who was not enrolled with the VA health care system as of January 16, 
2003 who is above the means test and does not have a compensable service-connected 
injury is ineligible for health care benefits regardless of time in active duty service and 
regardless of their prior involvement in combat in all wars and conflicts except World 
War I and the Mexican Border War. Thus, all veterans regardless of previous military 
rank or time-in-service not registered with the VA prior to January 17, 2003 who did not 
sustain compensable injuries during their time of active military duty who make an 
annual income above the poverty level (which hopefully are a large percentage of 
veterans) are NOT eligible for VA medical services except for two years immediately 
following separation from the service in combat (exception since November 11, 1998).'° 

While Congressional and Presidential sanctioned rationing of eligibility for 
medical care afforded Veterans are today a bureaucratic reality, de facto provision of 
disparate medical care within the VA by part-time “teaching” attending physicians has 
existed and has been documented in Congressional and Inspector General investigations 
over the course of the last 35 years.'’ Although contractually employed by both a 
University/teaching hospital (as Professors, Associate Professors, Assistant Professors, 
and/or Clinical Instructors) and the VA (as part-time Attending Physicians), in numerous 
instances over the years the level of commitment by many of these “teaching” attending 
physicians to the supervision of resident physicians caring for Veteran patients has been 
substantially less than their concomitant interactions and patient commitments at the 
affiliated teaching hospitals. Although if the resultant outcomes were similar this could 
be dismissed as a moot point, an initial analysis of risk-adjusted aggregate mortality in 
the Chicago area suggests that when the Attending Surgeon has been documented to be 
physically present, better outcomes in the aggregate are observed."® 

Unlike the VA where Attending Physicians are contracted with regards to time 
commitment rather than actual patient care encounters, since the 1970s “teaching 
physicians” are permitted only to bill under Part B of Medicare for services rendered as 
set forth by Intermediary Letter 372 (IL-372).'” During the 1990s, the Office of the 
Inspector General of the U.S. Department of Health and Human Services (DHHS) 
conducted a series of audits of University Medical Centers finding some not in 
compliance with IL-372 and large fines were imposed.” Although the fines collected by 
DHHS from the Universities were in the tens-of-millions of dollars, no culpability was 
ever admitted by the Universities officially. With the threats of these audits and possible 
resultant punitive actions, compliance with IL-372 maybe at present acceptable. It is 
important to note, though, that leaders within the United States government, Academia, 
and Organized Medicine are well aware of these issues of Attending Physician 
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compliance (both in the VA and Medicare) and seem to be quite reticent to acknowledge 
these problems publicly.” 

By far and away, though, the de facto healthcare rationing contrivance that is 
pervasive in our society today affecting the majority of Americans who have healthcare 
coverage through their employment and/or managed care organizations is the ERISA: 
the Employee Retirement Income Security Act of 1974, PL93-406.” Although this law 
was devised ostensively to protect pension rights, it’s guidelines have permitted the 
development of autonomous healthcare plans which can proscribe any element of 
healthcare coverage (e.g. allows for benefits denial) just so long as the benefits denial is 
with regards to a specific disease or medical condition and not a specific individual 
patient only. What is more, if the healthcare plan is discriminatory only with regards to a 
specific disease or medical condition, then it is considered by the U.S. Department of 
Labor to be in compliance with the phraseology and intent of the ERISA. This 
interpretation has been upheld by the U.S. Supreme Court multiple times; and the 
preemptive nature of this law with regards to patient appellate rights and state insurance 
regulation has in the last thirty years been repeatedly reaffirmed.” As stated 
previously, I am the father of a child with a chronic metabolic disorder whose 
reimbursement for an indicated definitive medical procedure was initially denied by the 
legally-sanctioned application of the ERISA.” As is stated in Patient Rights, ERISA, and 
a Boy Named Charlie’: 


Any patient with a “less-than-mainstream’”, unique, or “orphan” disease can see benefits 
denied or limited by their health plan simply with the statement that the health plan does not 
provide coverage for such a specific disease. Under the ERISA, a patient has the right and only 
appellant recourse to sue his/her employer in federal court. In the appeals process established in 
the ERISA and repeatedly affirmed by the court, the health plan needs only to demonstrate 
nondiscriminatory practices towards individuals (not diseases) to the U.S. Department of Labor, 
the federal agency that administers the ERISA, to be in compliance. 


As with the ruling this last summer in Aetna Health Inc., FKA Aetna U.S. 
Healthcare Inc. et. al. v. Davila.”, patients have few rights to dispute health plan denials 
due to the ERISA —this is rationing of medical care by the interpretation of a law never 
intended to regulate healthcare and it has the potential of affecting all Americans. 


Discussion and Suggestions: 


Politicians today if asked if they are supportive of the rationing of medical care in 
the United States of America would uniformly answer with a resounding: No! Yet, as 
has been described above, multiple methodologies of the rationing of availability of 
medical care, both overt and de facto, have developed and have been implemented over 
the last thirty years receiving at least wide-spread bipartisan support by tacit consent as a 
default. Although never intended for the application of regulating health care benefits 
and plans, the ERISA today is extremely pervasive. Unfortunately, its effects on our 
access to needed health care are only felt when we as sick individuals are in need of 
medical care—the very time that we are most vulnerable. Although President Lincoln 
promised for all of us to the American Veteran: “...to care for him who shall have borne 
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the battle, and for his widow, and his orphan...” we as a society have placed many subtle 
limitations and contingencies on that promise. Indeed, two years after separation from 
the active military today especially if their active duty time is less than 24 months, the 
majority of the present military fighting in combat regions like Iraq and Afghanistan will 
probably be ineligible for medical care through the VA. 

To ask political candidates at all levels to debate “rationing medical care” would 
be senseless. Rather, the specific methodologies that are now in place that ration our 
daily access to healthcare need to be debated during this election year of 2004 and well 
into the future. Specific discussions of focus might be: 


Should the provisions of the ERISA that address health care benefits be 
extensively revised or terminated completely? 


e Should bureaucratic and legislatively-sanctioned methodologies of health care 
rationing in the VA be reviewed, extensively revised, or terminated completely? 


e Should the loop-holes allowing non-fulfillment of provision of equitable medical 
services presently available to physicians (which may be fraudulent) be reviewed, 
extensively revised, or terminated completely? 


e Should legal actions be taken to diminish opportunities to allow rationing 
situations to prevail (e.g. injunctions against the 180-day no-fault separation 
clause within each of the University-VA affiliation agreements)? 


Most of all, at present, the very application of rationing of medical care in the 
United States seems to be contrary to the oldest foundation of our country”: 


We hold these truths to be self-evident, that all men are created equal, that they are 
endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and 
the pursuit of Happiness. That to secure these rights, Governments are instituted among Men, 
deriving their just powers from the consent of the governed... 
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Chapter 9: Correspondence regarding the manuscript: Mortality 


Outcomes and Attending Surgeon Presence at the Time of Operation’ 

In Atlanta, Georgia on Sunday morning May 6, 2001, the traditional convocation 
of the Council of Chiefs of Surgery initiated the annual meeting of the Association of VA 
Surgeons (AVAS). Immediately after being introduced as a guest presence in the 
audience, Thomas L. Garthwaite, M.D., Under Secretary for Health, Veterans Health 
Administration, U.S. Department of Veterans Affairs turned to me being one seat away 
and stated the imperative: “We need to talk.” Our discussion of necessity would come 
twenty-four hours later after Dr. Garthwaite’s keynote address to those assembled at the 
Annual Meeting of the Association of VA Surgeons. In an hour-long rousing 
presentation regarding the accomplishments, improvements, and challenges of the VA, 
Dr. Garthwaite spoke with excited anticipation of leading the VA in the new millennium. 

Dr. Garthwaite waited until the auditorium had finally cleared, then he posed two 
questions of me. First, he asked: “Charlie, do you really know what’s going on in 
Chicago?” In the affirmative, I responded that the VA had four hospitals in Chicago and 
the VA wanted to close one or two of them. He then asked: “What’s Joan’s involvement 
in all of this?” I stated that it was my opinion that Joan (Joan Cummings, M.D., VISN 12 
Network Director) had been given the assignment by VA Central Office to close on¢ or 
two of the VAMCs in Chicago and I had gotten in her way. I stated that she was the 
“good soldier” who had been given an assignment that could not involve her superiars in 
Washington. Looking very tired, Dr. Garthwaite shook his head and stated: “I don’t 
know what they are thinking. We are a public institution and this will become publi¢ 
sometime.” 

That was the entire conversation. With this Dr. Garthwaite and I joined the rest of 
the attendees of the Conference for the luncheon and heard the guest speaker lecture 
regarding deep water diving injuries—otherwise known as “the bends” or nitrogen 
narcosis. Immediately that afternoon, Dr. Garthwaite left for a plane flight back to 
Washington, D.C. By late afternoon, I too had caught a plane to return to Chicago. |By 
the following Monday, a rumor of the previous week after we had both returned to our 
respective assignments was confirmed: Dr. Garthwaite had announced his intentions to 
resign as the Under Secretary for Health. When I heard the news, I was dumbfounded-- 
Here was the national leader of all clinical activities and services of the VA who had 
spoken with excitement and pride to the physician leading the VA in the new millennium. 

While in a group of surgeons on that Sunday morning during coffee break ie 
the Council of Chiefs meeting, I had promised Dr. Garthwaite that I would perform the 
research study that would become: Mortality Outcomes and Attending Surgeon Presence 
at the Time of Operation. Despite the unsettling news of the following week after the 
meeting, I was determined to perform the study I had promised the Under Secretary, 
Months later as I prepared to submit the paper’s abstract for a podium presentation before 
the Association for Surgical Education (ASE), I questioned in correspondence with Pe 
Garthwaite the coincidence of our conversation in Atlanta at the AVAS meeting and his 
subsequent abrupt resignation announcement within the week of our meeting. 
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Charles Andrus <candrus@sjgh.hs.co.san-joaquin.ca.us> 
11/01/02 05:31PM >>> 


November 1, 2002 
Dear Dr. Garthwaite, 


If you have been forwarded all the e-mails this week, I am sure you 
know that my plans to submit the VA Resident Supervision paper were met 
first with approval by one of the co-authors, Barbara Temeck, M.D., 
F.A.C.S., Hines VAH COS, and then marked concern 12 hours later. Since | 
had freely discussed the paper and went over the data results with Dr. 
Temeck 9 months ago, submitted her name with her permission with that of the 
other coauthors to the Hines VAH Human Studies Subcommittee, and she agreed 
and was enthusiastic with the methodology and plans, I would have to 
conclude that some influence in the VA was brought to bear upon Dr. Temeck 
within the 12 hours that followed her first message to me. As J had 
discussed with her and you in the past, in my opinion in the VA there is an 
unique opportunity to evaluate the significance of the physical presence of 
Attending "Teaching" Surgeons vs. risk-adjusted mortality outcomes. I am 
very sorry that she requested that she be released as a "coauthor." 


While the VA has the means to provide this comparison through the 
Supervisory levels in the VistA surgical package and the VA NSQIP and with 
this initial review of the Chicago VAMCs demonstrating that in the aggregate 
the physical presence of Attending Surgeons is important, the controversy of 
the level of Attending Surgeon participation in the care of any patient in 
the "teaching situation" is not unique to the VA. In fact, I would think 
that this is a "core" controversy in the approximately public 
hospital-University affiliations to varying extents throughout the years. 

This is also not a "new" controversy. By accident this summer, I came 

across in the electronic listing of the stacks of the National Library of 
Medicine the following: "Report to the Committee on Finance United States 
Senate: Medicare Payments for Services of Supervisory and Teaching 
Physicians at Cook County Hospital, Chicago, Illinois" by the Comptroller 
General of the United States, Sept. 3, 1969. In short, this report 

documented alleged abuses of payments of Medicare part B to The Associate 
Physicians of the Cook County Hospital. As one senior Surgeon in this 
country stated to me this summer after I found this report: "Haven't you 

ever heard of IL-372--the Cook County Rules?" When HCFA implemented IL-372 
in the mid-1990s, I thought these were new directives for teaching 
physicians--not 25 years old! The controversy that arose in 1969 and 1970 

at Cook County Hospital may have had an impact on the Attending Physicians 
at the time because some of the Chicago physicians at Cook County Hospital 
at the time very soon thereafter became faculty at the other Medical Centers 
and Medical Schools in the area. 


Although Attending "Teaching" Surgeon variable participation is not 
unique to the VA, it has been a concern of the VA OIG over the last 10 years 
in several audits including the latest of this summer: "Audit of the Use of 
Part-time Physicians in which Dr. Roswell was briefed on September 24, 2002. 
This audit was initiated as announced in March, 2002 to the Chiefs of 
Surgery by the VA OIG. Although I have not seen a copy of the audit, it 
would be my guess that varying levels of commitments to the VA by Part-time 
University Physicians were noted and documented. Knowing that this report 
exists and assuming the VA OIG reported that which I guess they found, Dr. 
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Temeck's change in enthusiasm for the Resident Supervision paper over 12 
hours is very explainable. Not only will there now be documentation that 
attending "teaching" surgeons are not always physically present in the ORs 
of the VA; but, in the aggregate, there seems to be a correlatable increase 
in risk-adjusted mortality when the presence of attending physicians in the 
aggregate are diminished. 

What I stated in my correspondence with Dr. Temeck this week was 
genuine: "I am sorry that your participation as a coauthor of this paper 
seems to have placed you in a compromised position. As I have stated today 
in prior e-mails, this was never my intent--rather it was my intent to 
present research in surgery resident education in an IRB approved format 
that would place in a positive light the unique opportunity in the VA to 
attempt to search for answers to a very basic question in Surgical 
Education: "Under what circumstances, if ever, is it appropriate for a 
senior or chief surgical resident to operate independently?"" I state to 
you now, Dr. Garthwaite, that my intentions in asking of you to consider 
being a coauthor are also genuine. It is not my intent to place the VA ina 
bad light but rather to point out the universal problem of Part-time 
Attending "Teaching" Surgeons accountability and appropriate acceptance of 
responsibility. If my guess is correct, the VA OIG has pointed out in their 
latest report, like IL-372 did thirty years ago, that there may exist in 
some instances a double standard in the involvement and commitment of 
"Teaching" Surgeons at public institutions and the "mother" University. 


A lot has transpired in the last 18 months with regards to my 
professional life. I will always be grateful to you for having been willing 
over the years to have listened to me. I have to tell you that I was 
shocked the second week of May last year when you announced your plans to 
resign from the VA. When I heard you speak before the AVAS at ~11:00 a.m. 
on May 7, 2002, I saw a physician who was proud and honored to be leading 
the VA into the 21st century as the Under Secretary for Health of the VHA. 
When you spoke with me after your talk, you showed a genuine concern about 
the situation in Chicago and seemed perplexed as to what was to transpire. 
I was alarmed when later that week I heard that Dr. Roswell had been called 
to VACO and then later that week you had announced your intentions to 
resign. Although this may be a misconception on my part, I have always felt 
that my situation was, in part, a factor in your decision to resign. It has 
always been my assumption that after you listened to me on May 7, 2002, you 
decided not to obtain a commitment from me to be silent and that decision 
was detrimental to your existence as the Under Secretary. If indeed these 
assumptions are correct, from the bottom of my heart--all I can say is: 
Thank you. In short, for me, you were an outstanding Under Secretary. 

I do realize that for the VA any publication of the most recent 
audit of the VA OIG and/or my paper on Resident Supervision could be a PR 
nightmare for the VA which I truly wish it will not become. It is for those 
Part-time "Teaching" Surgeons who by their seemingly lack of contractual 
commitment, seemingly indifference to VA patients, and seemingly poor 
example of physician accountability to residents that this paper on Surgery 
Resident Supervision vs. risk-adjusted mortality is directed. I have and 
will appropriately deal with the aggregate data to protect patient and 
physician confidentiality as I have promised the Hines VA Human Studies 
Subcommittee. I will submit the abstract to the Association for Surgical 
Education for this seems to be the most appropriate venue. If indeed it 
would be possible for you to participate as a coauthor, I feel it would be 
appropriate for your counsel and advice would be invaluable in the 
development of the "Discussion" portion of the paper. I also realize that 
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this might not be possible--and, if so, I am sorry but will understand. 
Once again, thank you above all for listening. 


Sincerely, 
Charlie 


Subject: Re: Follow-up regarding the Resident Supervision paper 
From: Thomas Garthwaite tgarthwaite@dhs.co.la.ca.us 
Date: 11/5/2002 11:36 AM 


To: candrus@sjgh.hs.co.san-joaquin.ca.us 
Charlie, 


First, in my first meeting with the Secretary I told him that if he wanted to pick his own USH that all he had 
to do was ask. In early May, he told me that he did want to select his own person. I think it was a 
combination of contrasting leadership style (Naval Academy for him, academics for me), pressure fram the 
White House to clean out Clinton appointees, his previous work experience with Dr. Roswell (he values 

loyalty and friendship), and perhaps my accumulation of other detractors from 7 years in DC. I'm very 
happy to be doing what I am doing and to have a change of scenery and weather! 


Second, I think you are right in asking the question as to what is the correlation between attending presence 
and outcome. Only the VA can answer that question. Your data suggest that it should be asked. What I 

am not sure of is the statistical analysis of your data. I am always skeptical of regression analyses with 
only 4 data points. Have you run the data with the entire data set? Will you seek statistical consultatio 
before presenting/publishing? 


a 


Third, I would consider being a co-author if I can be sure of the statistics and have a chance to read the 
entire discussion in its final form. I think how this is presented and discussed will be critical to its abjlity to 
improve care and to not inappropriately derail the leadership path that VA has assumed. This observation, 
if valid, should lead VA to examine the relationship on a national level and to drill down into the data to 
see if specific operations or patient condiitions can be used to predict the need for attending presence and 
the relationship to outcome. 


Fourth, the OIG and Congressional committee involvement in this issue is long term and based on 
anecdotes. I believe it is still an issue because no one had the data structure to examine the issue accurately 
and in detail. VA does and should. 


Tom 


The submitted abstract of Mortality Outcomes and Attending Surgeon Presence at 
the Time of Operation! was accepted by the program committee as a podium presentation 
before the membership of the Association for Surgical Education (ASE) in Vancouver, 
British Columbia for May 7, 2003. The subsequent slide show’ from that presentation 
has been posted on the ASE website for the last three years: 
(http://www.surgicaleducation.com/pdf/mortoutcomesattending.pdf ; last accessed June 
6, 2006). In the question and answer period that followed my presentation, one of the 
Chairpersons of Surgery from one of the U.S. medical schools rose and commented 
before those assembled that “this was a very dangerous paper!” Indeed, it was a very 
dangerous paper because there were suggestions of possible unethical behavior and our 
report questioned the status quo of how surgery residents in the past have been trained. 
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On the next day, May 8, 2003, ue Griffin, Inspector General, U.S. 
Department of Veterans Affairs testified’ before the Veterans Affairs Committee of the 
U.S. House of Representatives regarding “efforts to identify and eliminate fraud, waste, 
abuse, and mismanagement in programs administered by the Deparement of Veteran's 
Affairs.” His testimony was a summary of a previous month’s report’ from the Office of 
the Inspector General entitled: Audit of Veterans Health Administration's part-time 
physician time and attendance. The audit which was discussed in the previous e-mail 
communications between Dr. Garthwaite and myself was the probable basis of the VA 
OIG’s report. 

The abstract and essence of Mortality Outcomes and Attending Surgeon Presence 
at the Time of Operation! were known to at least some of the Congressmen and their staff 
on the Veterans Affairs Committee. On the morning of May 8, 2003, I had been asked to 
forward as a facsimile copy the abstract of our previous day’s presentation. When I/had 
previously been requested by individuals connected with the Committee to provide 
information regarding physician absenteeism, I had identified for the committee a 2247 
page report™® from 1969-1970 to the Congress regarding such issues entitled: 


oo a a a 
Andrus CH, 


2, 


a ive SS : Mortality Outcomes and 
Attending Surgeon Presence at the Time of Operation, dated May 23, 2005. 


? Andrus CH, Kleinman BS, Mozdzierz GJ, Sinacore JM, Garthwaite TL. Mortality 
outcomes and attending surgeon presence at the time of operation. Podium slide 
presentation before the Association for Surgical Education, Vancouver, British Columbia, 
Canada, May 7, 2003. 
http://www.surgicaleducation.com/pdf/mortoutcomesattending. 
6, 2006) 


df (Last accessed June 


3Griffin RJ: Statement of the Honorable Richard J. Griffin, Inspector General, 

Department of Veterans Affairs, before the United States House of Representatives 
Committee on Veterans Affairs. Hearing on past and present efforts to identify and 
eliminate fraud, waste, abuse, and mismanagement in programs administered by the 
Department of Veterans Affairs, May 8, 2003. Hearing on past and present efforts |\to 
identify and eliminate fraud, waste, abuse, and mismanagement in programs 
administered by the Department of Veterans Affairs, | 18'" Congress, 1‘ session, May 8 
and June 10, 2003, eee no. ie 13, US. Government ere tions Berroa 


8&6- “1 0ff-03. pdf (Last accessed June 6, 2006) 


‘Office of the Inspector General, U.S. Department of Veterans Affairs: Audit of Veterans 
Health Administration’s part-time physician time and attendance. Sr aHee no. 2 01339- 
85, April 23, 2003. http://www.va. 1 
(Last accessed June 6, 2006) 
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°U.S. House of Representatives, Committee on Veteran’s Affairs. /rregularities in the 
Salt Lake City, Utah, Veterans’ Hospital and Other Stations. U.S. Government Printing 

Office: Prepared for the Committee on Veterans’ Affairs, U.S. House of Representatives 
Committee on Veterans Affairs, 91" Congress, 1‘' Session, House Committee print no. 
167, part I, December 19, 1969: 1-1686. (Document is marked “Confidential” and is thus 
only available through the U.S. Library Depository System, Microfiche H1775.) 


5U.S. House of Representatives, Committee on Veterans Affairs. Irregularities in the Salt 
Lake City, Utah, Veterans’ Hospital and Other Stations. U.S. Government Printing 
Office: Prepared for the Committee on Veterans’ Affairs, U.S. House of Representatives 
Committee on Veterans Affairs, 91st Congress, 2" session, House Committee Print no. 

167, Part II, September 21, 1970: 1687-2247. (Unlike Part 1'°, Part II was published|for 

full public review and is available through the U.S. National Library of Medicine. NLM 
Unique ID: 0263005; Call number: UH 473 U58i.) 
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While the original URL of this powerpoint presentation has been 
removed from the Association for Surgical Education website, 
fortunately it was digitally captured and saved by the 
Internet Archive on April 14, 2004. It can be accessed through the 
Wayback Machine of the Internet Archive by entering the URL 
listed twenty years ago or by entering the resultant URL of the 
Wayback Machine of April14, 2004 into one's brouser: 


https://web.archive.org/web/20040414163722/http:// 
www.surgicaleducation.com/pdf/mortoutcomesattending.pdf 


Charles Andrus, M.D., F.A.C.S. 
February 14, 2024 


2/27/2024 
221 of 536 


Abstract 
Purpose: Does the physical presence of the attending or teaching surgeon during the 
performance of operative procedures performed by surgery residents have an impact on 
patient outcomes? 
Background: The answer to this question basic to surgical education and patient safety has 
seldom been researched and tested but has forever been debated with anecdotal bias| being 
influenced by such factors as the time of the day and the socioeconomic status of the patient. With 
the present implementation of Medicare IL-372 directives mandating the teaching physician’s 
presence during the critical elements of an operation, adherence to IL-372 precludes investigation 
in all teaching hospitals receiving Medicare reimbursement. A unique opportunity to address this 
question and all its ramifications exists in the U.S. Department of Veterans Affairs (VA), which is 
not covered under IL-372. The VA has maintained a prospective risk-adjusted outdomes surgical 
database for the last ten years known as the National Surgical Quality Improvement!Program 
(NSQIP) and has documented through its Decentralized Hospital Computer Program 
(DHCP/VistA) attending surgeon levels of supervision. 
Methods: For the fiscal year 2000, aggregate surgeon-staffing levels and risk-adjusted mortality 
outcome data were obtained from four Chicago VA Medical Centers (VAMC) involving 8794 
operative cases. For each VAMC, the Observed-to-Expected (O/E) mortality ratio was plotted as a 
function of the percentage of cases in which attending surgeons were present. The Pearson 
Correlation Coefficient was then computed for these two variables. 
Results: Attending surgeon presence in the four VAMC’s aggregates had a high negative 
correlation with the aggregate O/E mortality ratio, r = - 0.88. In other words, the mortality ratio 
decreased as the percentage of attending surgeon presence increased. The coefficient of 
determination (1”) was 0.77, indicating that 77% of the variance of O/E mortality ratios was 
attributable to the percentage of attending surgeon presence. 
Conclusions: The physical presence of the attending surgeon during an operation is 
associated with improved surgical outcomes. 


Keywords: Surgical Education, Teaching Surgeon, Resident Training, IL-372, 
Resident Supervision, VHA Handbook 1400.1 


Summary: While graduated independent operative responsibility is a hallmark of 
surgical resident instruction, an always-present inherent conflict results as to when and to 
what extent the physical presence of the supervising attending surgeon is appropriate in 
the teaching situation. This initial study of the documentation of aggregate regional 
attending surgeon supervisory presence versus aggregate risk-adjusted mortality 
outcomes is reported regarding patients having undergone operations in the Chicago 
VAMCs. Since the original presentation of this study before the Association for Surgical 
Education, the Veterans Health Administration has now mandated more-consistent 
attending surgeon presence at the time of the performance of operative procedures. 
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Introduction 
The implementation by the Health Care Financing Administration (HCFA) in the 
1990s of the Department of Health, Education, and Welfare (DHEW) Intermediar 
Letter-372 (IL-372: “Part B payments for services of supervising physicians in a ‘hehe 
setting,” April 1969) caused a profound change with regards to surgery resident 
supervision during operating room cases.!? Previously, cases and procedures that were 
deemed minor and within the training and expertise of the operating surgery resident by 
the teaching physician did not require the physical presence of the teaching physician. 
Now, in order to bill Medicare appropriately, the teaching physician must always be 
present for the critical elements of the operation. The logic behind IL-372 consists bf the 
fact that since resident salaries are supported through Medicare direct funding of graduate 
medical education in teaching hospitals, billing Medicare for resident services would be 
considered fraudulent double billing. The threat of prosecution because of non-adherence 
to IL-372 has changed the practice of surgery in the nation’s teaching hospitals. The 
physical presence of teaching physicians during operations and procedures is the 
accepted standard of care in the vast majority of teaching hospitals throughout the United 
States—and the absolute legal standard for all that request Medicare reimbursement, 

It has long been assumed that the physical presence of the teaching physician 
would improve surgical outcomes. However, explicit (or at least tacit) adherence to| the 
IL-372 billing standard is nearly universal throughout the United States today. Therefore, 
testing assumptions regarding improved surgical outcomes with regards to the presence 
or absence of the attending surgeon has until now not been possible. 

Fortuitously, the U.S. Department of Veterans Affairs (DVA) maintains an 
extensive surgical outcomes data base, the VA National Surgical Quality Improvement 
Program (NSQIP)*", as well as an extensive surgical personnel data base, the DVA’s 
Veterans Health Administration’s (VHA) “Veterans Health Information Systems and 
Technology Architecture (VISTA)” Surgical Package. Congress has never approved 
Medicare subvention—the DVA’s ability to bill Medicare for services rendered to 
Medicare-eligible veterans; and, as a result, the DVA is not covered by the billing rules 
of IL-372. The hypothesis that, “The presence of the ‘teaching surgeon’ improves 
surgical outcomes,” can thus be tested. Unlike IL-372, which is purely a policy statement 
regarding billing practices, VHA Handbook 1400.1, “Resident Supervision” outlines and 
quantifies staff practitioner involvement in regards to teaching responsibilities.” 
Although the supervisory level scoring system has been modified over time, the VA |has 
required documentation as to the nature of the participation of the individual attending 
surgeon since the mid-1980s. 

During the period of time in which attending surgeon participation (or lack 
thereof) has been documented, the VA has also collected and analyzed the NSQIP 
aggregate risk-adjusted morbidity and mortality data.** The linkage of aggregate data 
from these two databases has made possible this initial assessment of whether the 
presence or absence of the teaching surgeon in the aggregate effects risk-adjusted surgical 
outcomes in the aggregate. 


a 


Materials and Methods 
The data reported in this paper is in the aggregate in order to preserve the 
anonymity of the patients, the surgeons, and the VAMCs involved as stipulated by the 
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Edward Hines, Jr. VAH Human Studies Subcommittee (Institutional Review Board-- 
IRB). Pertinent aggregate physician staffing and risk-adjusted mortality outcome data 
were obtained from the four Chicago VAMCs through the VHA’s CARES (Capital| Asset 
Realignment for Enhanced Services) resource reallocation project.® While roughly |1.7 
million veterans live in the Chicago metropolitan area, approximately 150,000 (~10%) 
utilize the four VAMCs annually. All four Chicago VAMCs were teaching hospitals 
affiliated with four university medical schools, respectively: the Edward Hines, Jr. VAH 
and Loyola University, Chicago; Jesse Brown VAMC (known at the time of this study as 
the Westside VAMC) and the University of Illinois, Chicago; the Lakeside VAMC fand 
Northwestern University; and the North Chicago VAMC and Rosalind Franklin 
University of Health Sciences (known at the time of this study as Finch University of 
Health Sciences/The Chicago Medical School). 

The levels of staff involvement for the fiscal year 2000 (October 1, 1999 through 
September 30, 2000) concerning 8794 operative cases collectively in the four Chicago 
hospitals were obtained from the VA’s computerized database (Surgical Package a 
VISTA).° The level of staff involvement has been defined in the VHA Handbook 
1400.1, “Resident Supervision” as listed in Table I. *’ For each VAMC, an aggregate 
percentage of attending surgeon presence was determined by dividing the number of 
surgical cases in which the Teaching Surgeon was physically in attendance (1 and 2|of 
2001 version)® by the total number of operative cases performed during the year. 

Aggregate risk adjusted Observed-to-Expected Mortality (O/E) ratios were 
obtained for each VAMC Surgical Service for the fiscal year 2000 from the VA National 
Surgery Quality Improvement Program (NSQIP) database. The O/E ratio is calculated by 
dividing the total number of observed mortalities (O) by the number of expected 
mortalities (E). The latter is computed by way of a logistic regression model as 
previously described in detail by the Directors of the VA NSQIP.>* 

For all four VAMCs, the O/E ratios were plotted as a function of the percentage 
of attending surgeon presence. In addition, the Pearson Correlation Coefficient was 
computed for these two variables. 


Results 
As is demonstrated in Figure 1, the O/E mortality ratio was found to be negatively 
related to the percent of attending surgeon presence. The graph clearly shows that the 
mortality ratio decreased as the percentage of attending surgeon presence increased. 
There was a strong negative correlation for these two variables, r = -.88. The coefficient 
of determination (r*) was 0.77, indicating that 77% of the variance of O/E mortality fatios 
was attributable to the percentage of attending surgeon presence and 23% was not. 


Discussion 

Only once, previously in a single hospital setting, has overall resident supervision 
in the operating room been compared with overall mortality outcomes.’ As with the 
present study, the overall mortality rate was significantly diminished when compared 
with the attending physician physical presence. Unlike the present study though, the 
gross mortality rather than a risk-adjusted mortality was used in the comparison. From 
this present report, an initial conclusion has been supported that, in the aggregate, 
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increased attending surgeon supervision of resident surgeons has a positive impact on 
increased patient survival when aggregate patient survivability is risk-adjusted. 
As with all studies, the present report has certain limitations. For example, it is 
restricted in scope being of a localized population. Furthermore, it lacks more refined 
stratification regarding such parameters as type of operative specialties, operations, 
complexity of operations, elective vs. non-elective case status, etc. Clearly, given the 
implications, a national case-matched study employing a logistic regression analysis to 
identify predictive parameters appears warranted. Implementation of such a study 
utilizing the VA NSQIP with the VA VISTA Surgical Package supervisory levels on a 
national level was accomplishable using the 2001 definitions in VHA Handbook 1400.1.° 
Furthermore, the strategic distribution of VA healthcare facilities affords a unique 
en for such a study to utilize powerful sampling methodology. (See footnate no. 


) 

Coincidentally, the day after the initial report of this study before the ASE"? the 
Inspector General of the U.S. Department of Veterans Affairs (DVA) testified before 
Congress regarding a parallel internal investigation of specific part-time supervisory 
physician attendance which raised the specter of fraud and patient-specific adverse 
outcomes.'*!> Three weeks later, U.S. DVA Secretary Principi acknowledged the 
concerns of the VA (Figure aye With increased scrutiny from the DVA Office of 
Inspector General (OIG), a subsequent report of part-time physician attendance has now 
demonstrated a possible positive change in some part-time physician attitudes reflected in 
their documented performance. ' 

In February 2004, the Deputy Under Secretary for Health for Operations and 
Management responded for President George W. Bush regarding the issues raised in this 
present report.(Figure 3)'® In April 2004, requirements for attending surgeon supervision 
were changed by the Acting VHA Under Secretary for Health to emphasize the now 
explicitly mandated on-site attending surgeon physical presence during all non- 
emergency operative procedures.(Table I)’ Electronic recording of supervisory levels is 
now mandated in every operative case. Although the revised supervisory levels explicitly 
dictate on-site attending surgeon physical presence for all non-emergency cases, no 
provision has apparently been included to record cases where there is no on-site attending 
surgeon’s presence during the performance of elective operations.’ Such less than 
completely accurate documentation would appear to represent an incomplete quality 
improvement process. 

If the data from the present study are supported by future investigations, the éver- 
present moral conflict between close attending surgeon participation in the care of ane 
patient in the teaching situation versus increasing the responsibilities of resident surgeons 
on a graduated basis still exists. This dilemma persists although existing review 
mechanisms can be applied to evaluate it on a national level. This quandary is the essence 
of postgraduate Surgical Education and is a core controversy that has existed in eet 
teaching hospital to varying extents throughout the years. (e.g.: Although seldomly 
articulated for general public understanding, multiple policies, audits, investigations, 
studies, and reports have been initiated, developed, and presented regarding attending 
physician and surgeon supervision of resident staff in teaching hospitals since 1969)! 

~~ With a history steeped in graduated resident responsibility and operative techni¢al 
involvement, the very basic questions in surgical education that can be addressed by this 
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suggested methodology are twofold: "Under what circumstances, if ever, is it appropriate 
for a senior or chief surgical resident to operate independently?" and “Can specific 
operations or types of operations be identified in which surgeons-in-training can perform 
without a predictable increased risk in patient safety?” 
The formalized teaching of the science and the art of Surgery are the very essence 
and validation for the existence of surgery residencies. Although the conclusions implied 
by the results of this study are based on four data points (i.e. attending surgeon 
supervisory presence vs. risk-adjusted mortality outcomes in four teaching institutians), 
the focus for discussion and further investigation has been sharpened. These aggregate 
results strongly suggest the paramount impact of the individual and personal involvement 
of attending surgeons on aggregate risk-adjusted survival outcomes. Attending surgeons, 
by their physical and personal involvement in the operating room, not only have a 
demonstrable positive impact on patient outcomes, as suggested by the results of th 
present study, but also teach residents by their very presence. Implicitly and leis 
conveyed through the modeling process, the attending surgeon communicates valuable 
lessons regarding the general competency of professionalism as advocated by the 
American Council on Graduate Medical Education.“4 Demonstration of accountability in 
teaching by the attending surgeon is accomplished through the mentoring of the surgery 
resident in all clinical venues by personal dedication, concern, and personal involvement 
in the care of each patient. 
Although this study has evaluated and discussed the significance of attending 
surgeon presence in the aggregate, it is the daily individual involvement and impact of 
the responsible teaching surgeon in the delivery of surgical care to the individual patient 
that cannot be determined by any aggregate analysis. Although officials of the 
Association of the American Medical Colleges write of the heavy-handed implementation 
of IL-372 by DHHS in the 1990s’, there really should be no need for the DHHS OIG or 
the DVA OIG oversight of the teaching surgeon in this third millennium. On the 
contrary, the wisdom of Francis W. Peabody, M.D. is as relevant to the Surgical Mentor 
and Teacher of today as it was to physicians three-quarters of a century ago: “...forjthe 
secret of the care of the patient is in caring for the patient.”*° 
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Footnotes 

: Applying a methodology suggested in the report of this study before the 
Association for Surgical Education of May 7, 2003", a broader non-case-matched 
application was attempted by the staff of the Omaha World Herald (OWH) using data 
collection through multiple Freedom of Information Act requests (FOIA) of individbal 
VAMCs.'*? The resultant variations and Pearson Correlation Coefficients were less 
dramatic than this present report. As is the case with reporting of any medical findings of 
importance to society, the information reported by OWH while curious and interesting 
must be subject to scrutiny. An examination of the OWH “study” reveals that it suffers 
from a number of methodological problems. To begin with, while innovative, the OWH 
effort was not subject to review by an institutional review board (IRB). IRBs and their 
review of proposed studies today are a fundamental and non-negotiable requirement! in 
establishing the scientific legitimacy of a research proposal involving human subjects and 
its methodology. More specifically, anticipating potential privacy violations and 
prohibitions inherent in patient-specific data collection using a public venue like the 
FOIA requests, it is only through an internal VHA/NSQIP review with IRB oversight, 
regulation, and sanctions that a meaningful scientific study should be undertaken. 
Specifically with regard to the “design” of the OWH “study”, it must be pointed out that a 
logistic regression analysis of a case-matched application of patient specific mortalities 
and mortality risk probabilities versus supervisory levels was not performed. Without 
such a case-matched analysis, it is unlikely that substantive variations and resultant 
conclusions would be identifiable in the aggregate. 
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Figure Captions 
Figure 1. O/E Mortality Ratio as a Function of Attending Surgeon Presence. 


Figure 2. A copy of an e-mail response of May 28, 2003 from the Secretary of the 
U.S. Department of Veterans Affairs’® regarding the Attending Surgeon supervisory 
issues raised by the podium presentation of this paper before the Association for Surgical 
Education in Vancouver, British Columbia, Canada on May 7, 2003”: testimony of lhe 
VA Inspector General before Congress on May 8, 2003'*!°, and other previous 
reports. *!>!? 


Figure 3. A copy of a letter of February 20, 2004 from the Deputy Under Secretary 
for Health for Operations and Management, Veterans Health Administration, U.S. 
Department of Veterans Affairs in response for the President of the United States 
addressing the time and attendance of part time physicians.'°® 
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Figure 1: O/E Mortality Ratio as a Function of Attending Surgeon Presence 
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Figure 2: 


From: _ Principi, Anthony J. [anthony.principi@mail.va.gov] 

Sent: Wednesday, May 28, 2003 10:23 AM 

To: Charles Andrus [SJGH] 

Ce: Roswell, Robert (VHACO); Egan, Nora; Yoder, Chris; Aument, Ronald R 
Subject: RE: Follow up in the cases of Andrus v. VA 


I appreciate your email. I could not agree more about the blatant abuses by some part time physicians. We are 
taking this situation very seriously. 


Anthony J. Principi 


laa Original Message----- 

From: Charles Andrus [SJGH] [mallto:candrus@sjgh.hs.co.san-joaquin.ca.us] 
Sent: Monday, May 26, 2003 4:41 PM 

To: Principi, Anthony 

Subject: FW: Follow up in the cases of Andrus v. VA 


May 26, 2003 


Dear Mr. Secretary: 


in my focus--first and foremost--has been the Denial and Delay of Appropriate Medical Care to some \Veteran 
Patients. When | received a letter from a representative for the Governor of Illinois this week referring me back 
to VACO, | felt that it was now the time to “connect” the dots for the Governor which | have tried to do in the two 
paragraphs below. As a former University surgeon employed as a part-time VA surgeon for 18 years} the lack of 
commitment by some fellow faculty members was that which was so blatant. By ignoring the existence of the 
individual university faculty abuse of their contractual commitments to the VA, the abuse of the ey by 


Although | am not sure how the picture has been painted for you regarding me, the issue that has nee been 


individuals has been condoned by many in the academic community affiliated with the VA even prior to the U.S. 
House of Representatives VA Committee report issued on December 19, 1969: "Irregularities in the Salt Lake 
City, Utah, Veterans’ Hospital and other stations", (91st Congress, 1st Session--House Committee Print no. 167, 
part |). As I have tried to describe to Governor Blagojevich below, the "fraudulent" activities of some part-time 
surgeons and physicians have had the most significant (although less documentable) effects on individual 
veteran patient medical outcomes. | do hope by "connecting the dots below" that this now will provide you the 
opportunity to orchestrate a renewal of a true "University commitment to the VA" as was attempted with the 
formation of the Dean's Committee VA Hospitals in the early 1970's. With Mr. Griffin's testimony before 
Congress on May 8, 2003, | do hope that which is listed below will help you navigate the minefields that lay 
ahead in the possible reformulation and renewal of the University/VA affiliations. Although the letter from 
Governor Blagojevich's office arrived coincidentally last week, it is indeed fortuitous that today is Memorial Day. 
It is my hope that both you and | will have helped provide the VA the ability to fulfill its mission: "..to care for him 
who shall have borne the battle, and for his widow, and his orphan.” 


Respectfully yours, 
Charles Andrus, M.D., F.A.C.S. 
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Figure 3: 


DEPARTMENT OF VETERANS AFFAIRS 


Veterans Health Administration 
Washington DC 20420 


In Reply Refer To: 


FEB 2 0 2004 


Charles H. Andrus, M.D., F.A.C.S. 
4269 Boulder Creek Circle 
Stockton, CA 95219 


Dear Dr. Andrus: 


Your letter to: President George W. Bush, inquiring what efforts the 
Department of Veterans Affairs (VA) has taken to address the time and 
attendance of part time physicians, was forwarded to VA response. 


VA is currently developing a method of scheduling part-time pasael 
that will better accommodate varying VA patient care needs, as well as part-time 
physician practice patterns. Under the new policy, commitments of part-time 
physicians would be planned over a‘one-yeat period, but may’ be adjusted based 
on VA patient care requirements or other commitments a physician may have. 
We anticipate implementing this policy in the early part of Calendar Year 2004. 


VA shares your commitment in ensuring that veterans receive the quality 
medical care they deserve. 


| Sincerely yours, 


Laura J. Miller 
Deputy Under Secretary for Health 
' for Operations and Management 
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Section 1: 


Section 2: 


Section 3: 


Section 4: 


Section 5: 


Section 6: 


Section 7: 


Table of Contents 
Chapter 9: Sources and Correspondence 


Letter to Kirby Bland, M.D., F.A.C.S., 

Editor, The American Journal of Surgery regarding 
Mortality Outcomes and Attending Surgeon Presence 
at the Time of Operation. 


August 16, 2005 abridgement of a letter 

to Frank R. Lewis, Jr., M.D., F.A.C.S., Executive 
Director, The American Board of Surgery, 
August 4, 2005. (reference 1 of Chapter 7 above) 


Letter of July 12, 2005 from Kirby 

Bland, M.D., F.A.C.S., to Charles H. 
Andrus, M.D., F.A.C.S., regarding Mortality 
Outcomes and Attending Surgeon Presence 
at the Time of Operation (reference 2 of 
Section 1) 


Rejected version of Andrus CH, : 

5 : : Mortality 
Outcomes and Attending Surgeon Presence at the Time of 
Operation, dated May 23, 2005. Rejected by The American 
Journal of Surgery in the letter of July 12, 2005 in Chapter 9 
above. (reference 3 of Section 1) 


Andrus CH: The University/VA and 

Medicare/IL-372 chronology of aberrancies in resident 
supervision and the integrity of the medical profession. 
(abstract) (With timeline regarding resident supervision 
involving the University/VA Affiliations and 
Medicare/IL-372) Abstract submitted for possible podium 
presentation at the Annual Meeting of the ASE/APDS in 
March 2005. Rejected for presentation. (reference 19 

of Section 1) 


Bland KI, Andrus CH: Correspondence 

regarding /ref #19 of Section 1] The 

University/VA and Medicare/IL-372 chronology of 
aberrancies in resident supervision and the integrity of the 
medical profession. (abstract). March 10, 21, & 22, 2005. 
Regarding Section 5. (reference 20 of Section 1) 


Andrus CH, Kleinman BS, Mozdzierz GJ, 
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Section 8: 


Section 9: 


Section 10: 


Sinacore JM, Garthwaite TL: Ethics paragraph removed 
from Mortality outcomes and attending surgeon presence 
at the time of operation at the request of the ASE recorder 
for the Am J Surg, May 2003. (reference 3 of Section 1) 


References 26, 27, and 28 of Section 1: 

Communications with the Association for 

Surgical Education regarding: Mortality outcomes 

and attending surgeon presence at the time of operation. 


Revisions of the manuscript Mortality 
outcomes and attending surgeon presence at the 
time of operation. 


Revised manuscript for submission 
on August 26, 2005 of Mortality outcomes and 
attending surgeon presence at the time of operations. 


a. Jacobs DM: Email entitled ASE Presentation 
and Recommendations to Authors with the statement: |“‘I 
appreciate your willingness to present your work to the 


ASE/ APDS Annual meeting and support our commitment 


to partner with the AJS for high-quality peer-reviewed 
manuscripts in surgical education.” E-mail from 
Don.Jacobs@hfa-mn.org , July 17, 2003. (Ref. 26 of 
Section 1) 


b. Sincore J, Kleinman B, Andrus C, Barney L, 


Anderson KD: In chronologic order, email communications 


regarding Mortality outcomes and attending surgeon 


presence at the time of operation and the issues of surgery 
resident supervision, January 2005. (Ref. 27 of Section 1) 


c. Lynch TG, Jacobs DM, Andrus CH: 
E-mail correspondence of May 24-25, 2005 directing Dr. 
Andrus to submit the manuscript Mortality outcomes and 


attending surgeon presence at the time of operation directly 


to the Am J Surg. (Ref. 28 of Section 1) 
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Addendum to: 
Correspondence regarding the manuscript: 
Mortality Outcomes and Attending Surgeon 


Presence at the Time of Operation 


Charles H. Andrus, M.D., F.A.C.S. 

150 Emerald Green Court 

Creve Coeur, MO 63141 
314-991-2274 


CAndrus600@aol.com 


Submitted to the Copyright Office, U.S. Library of Congress, November 30, 2005 as an 
addendum to the previous submission of August 26, 2005: Correspondence regarding the 
manuscript: Mortality Outcomes and Attending Surgeon Presence at the Time of 


Operation 
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150 Emerald Green Court 

Creve Coeur, MO 63141 
home: 314-991-2274 
office: 314-344-7463 
beeper: 314-908-9071 
fax: 314-344-7590 
Charles_Andrus@ssmhe¢.com 


November 29, 2005 


George W. Bush 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 
202-456-5214 
faxes: 202-456-1647 (Office of the Counsel to the President) 
[phone: 202-456-7900] 
202-456-6279 (Office of the Counsel to the President) 
202-456-2461 (White House Mail Room) 
202-456-6208 (Melissa Bennett’s Office) 


Dear Mr. President: 

As I discussed with my wife the sending of my November 27, 2005 letter“ *? 
you, my wife emphatically told me I was not to send it to you. Her direction was not 
because she disagrees with the message—for she does not—but her fears of retaliation 
and retribution towards our family had crystallized and coalesced. Having passionately 
pursued the mission of attempting to expose and illuminate the issues regarding: "The 
denial and delay of appropriate and promised medical care to U.S. Veterans that have 
been experienced by some Veteran patients and their families”, I have over the last five 
years jeopardized my professional existence, my family’s financial solvency, and the 
psychological and emotional well-being of my family. Regardless of the fact that in 
March 2000 I was directed by James McManus, M.D., F.A.C.S., then Medical Inspector, 
Veterans Health Administration, and Michael Staley, then Hotline Director, Office of the 
Inspector General, U.S. Department of Veterans Affairs, to obtain “whistleblower” status 
and protection (my U.S. Office of Special Counsel file is: MA-00-1107), my family and 
especially my wife have witnessed and have been subjected to the complete failure of the 
system. The intent of the federal Whistleblower Protection Act of 1989 (PL101-12), the 
Sarbanes-Oxley Act of 2002 (PL107-204), and the very existence of the U.S. Office of 
Special Counsel have never been functional in my case. 

As I have contemplated the essence of the issues I have raised before you, I 
realize that I am really asking for a collective change in the mind-set of the medical 
educational community. While William Osler, M.D. and William Halsted M.D. provided 
us with the ideal of the attending physician “teaching at the bedside”, over the last 


to 
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hundred years that ideal for some has become applicable only at regular tour-of-duty 
hours and sometimes with disparate provision of medical care by the responsible 
physician in contradiction to the universal pledge of Primum non Nocere—First, and 
above all, do no harm. Even though the American Medical Association and the 
American College of Surgeons explicitly condemn ghost/itinerant surgery, the “resident- 
run” services and physician-in-training “graduated independence” in our public hospitals 
disproportionate to the complimentary “private” teaching hospital setting have been 
pervasive over the last century. 

As agency after agency reviewed and closed my submissions in the last two years, 
I came to the realization that my only immediate recourse was to preserve the 
documentation for history. Thus, attached is a copy of the printout from the U.S. 
Copyright Office of the Library of Congress of the six registered items regarding these 
issues (Registration is pending regarding a seventh document: “Correspondence 
regarding the manuscript: Mortality Outcomes and Attending Surgeon Presence at the 
Time of Operation.”) Although these submissions are thus “frozen in time”, their public 
availability have provided little, if any, protection for my family’s existence. Thus, | turn 
to you for my family’s sake and plead for your consideration of the issues, your guidance, 
and your protection as the President of the United States. Thank you for your 
consideration of this plea. 


Respectfully yours, 

CL. Loe hpdlen, VY 
Charles Andrus, M.D., F.A.C.S. 
former Physician and Surgeon, Veterans Health Administration, U.S. Department of 


Veterans Affairs and former Chief, Surgical Services, Edward Hines, Jr. VAH, Chicago, 
Illinois 


Attachments: 


1. Andrus CH. Registration documentation of submitted relevant items to the 
U.S. Copyright Office of the Library of Congress. http://www.copyright.pov/ 


2: Andrus CH: Letter of November 27, 2005 to the George W. Bush, President 
of the United States regarding reference 4 below: Itani KMF, DePalma RG, 
Schifftner T, Sanders KM, Chang BK, Henderson WG, Khuri SF: acai 
resident supervision in the operating room and outcomes of care in Vet 
Affairs hospitals. Am J Surg 2005; 190: 725-731. 


3. Andrus CH: Table I: Collection of References in the Medical Literature ne 
which the NSQIP outcomes have been reported or the methodology explained 


4. Itani KMF, DePalma RG, Schiffiner T, Sanders KM, Chang BK, Henderson 
WG, Khuri SF: Surgical resident supervision in the operating room and 
outcomes of care in Veterans Affairs hospitals. Am J Surg 2005; 190: 725- 
731. (Prior to sending these copies, I requested the guidance of personnel of 
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the Copyright Office of the U.S. Library of Congress to confirm that such 
transmissions to The White House would be allowed under copyright 
regulations and statutes. After explaining my intent as this was to be 
educational, I was advised on November 22, 2005 that it was permitted.) 


5; DePalma RG, Andrus CH: E-mail correspondence of September 2005 
applicable to reference 4: Itani KMF, DePalma RG, Schifftner T, Sanders 
KM, Chang BK, Henderson WG, Khuri SF: Surgical resident supervision in 
the operating room and outcomes of care in Veterans Affairs hospitals. Am J 
Surg 2005; 190: 725-731. 


6. Office of Inspector General, U.S. Department of Veterans Affairs, Combined 
Assessment Program Review, Edward Hines, Jr. VA Hospital, Hines, IL, 
Report No. 99-00173-18, November 22, 1999, pages 1, 43-48. (An example a 
cover memo regarding resident supervision of October 14, 1999 
demonstrating “Level 3” Attending coverage by surgical specialty. Please 
note, this information and databases were provided by Dr. Andrus to the 
Office of Inspector General at their request on a floppy diskette in the fall of 


1999.) http://www.va.gov/oig/CAP/99-00173-18.pdf , (Last accessed 
November 29, 2005) 


7. Andrus CH: Letter to George W. Bush, President of the United States, 
October 17, 2005. 


8. Bennett MS: Response letter to reference #7 on behalf of George W. Bush, 
President of the United States, October 31, 2005. 


9. Andrus CH: Letter to George W. Bush, President of the United States, in 
response to reference #8, Ms. Bennett’s letter of October 31, 2005. 


10. Andrus CH: Correspondence regarding the manuscript: Mortality Outcomes 
and Attending Surgeon Presence at the Time of Operation. Submitted to the 
Copyright Office of the U.S. Library of Congress, August 26, 2005, 
registration pending. 


Will submit a copy of this cover letter and all aforementioned attachments to the 
Copyright Office of the Library of Congress as an addendum to reference #10: “Andrus 
CH: Correspondence regarding the manuscript: Mortality Outcomes and Attending 
Surgeon Presence at the Time of Operation. Submitted to the Copyright Office of the 
US. Library of Congress, August 26, 2005, registration pending.” Reference # 4 will not 
be submitted with this submission as it is already available in the Library of Congress 
under copyright protection through the American Journal of Surgery.) 
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150 Emerald Green Court 

Creve Coeur, MO 63141 
home: 314-991-2274 
office: 314-344-7463 
beeper: 314-908-9071 
fax: 314-344-7590 
Charles_Andrus@ssmhe¢.com 


page lofa___ page fax 
November 27, 2005 


George W. Bush 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 
202-456-5214 
faxes: 202-456-1647 (Office of the Counsel to the President) 
[phone: 202-456-7900] 
202-456-6279 (Office of the Counsel to the President) 
202-456-2461 (White House Mail Room) 
202-456-6208 (Melissa Bennett’s Office) 


Dear Mr. President: 


As you will surmise from my previous conversations and communications with 
the Office of the Counsel to the President and in past correspondence with you, I tried 
over the years to bring to your attention situations of: "The denial and delay of 
appropriate and promised medical care to U.S. Veterans that have been experienced by 
some Veteran patients and their families.” A week ago, I received a phone call from one 
of the library analysts of the U.S. Copyright Office, U.S. Library of Congress, regarding a 
manuscript that I had submitted to the Copyright Office on August 26, 2005 entitled: 
“Correspondence regarding the manuscript: Mortality Outcomes and Attending Surgeon 
Presence at the Time of Operation. *! The analyst wished to correct an omission in my 
submission application form prior to the registration of this document and subsequent 
placement in the U.S. Library of Congress. In this manuscript there are contained 
documented correspondence between myself and pivotal and responsible individuals in 
organized medicine and academia (e.g.: the American College of surgeons, the American 
Medical Association, the American Board of surgery, and the American Journal of 


Surgery). 


In May 2001 at the annual meeting of the Association of VA surgeons in Atlanta, 
Georgia, I met with Thomas Garthwaite, M.D., Under Secretary for Health, Veterans 
Health Administration (VHA), U.S. Department of Veterans Affairs (DVA). In that 
meeting, I described to him how one could cross the attending surgeon supervisory levels 
of surgical residents in the operating room documented in the VA surgical data base with 
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mortalities as documented in the VA National Surgical Quality Improvement Program 
(VA NSQIP) data base. With his consent, I proceeded to analyze the observed 
mortality/expected mortality (O/E) ratio of four Surgical Services of the Chicago 
VAMCs for the period FY-00. (In the weeks that followed, I had also had an e-mail 
correspondence with the Chief Statistician of the VA NSQIP, William Henderson, Ph.D., 
regarding this project.) With Dr. Garthwaite as the senior author of our subsequent 
manuscript, I presented our findings before the Association for Surgical Education on 
May 7, 2003. Even though the analysis was of only the four Chicago VAMCs, the 
conclusions validate and confirmed the commonly held assumption that postoperative 
survival outcomes will be better in the aggregate if the attending surgeon is present at the 
time of operation.”” (http://www.surgicaleducation.com/pdf/mortoutcomesattending. pdf). 
Meanwhile, in response to my communications with the VA from the spring and 
fall of 2001 (and the Veterans Affairs Committee of the U.S. House of Representatives 
since February 2002) Richard Griffin, Inspector General of the U.S. Department of 
Veterans Affairs, testified before Congress on May 8, 2003, regarding attending surgeon 
absenteeism at the time of operation which had now been audited in Veterans Affairs 
Medical Center's across the nation since the fall of 2001.* 
( http://veterans.house.gov/hearings/schedule 1 08/may03/5-8-03/rgriffin.pdf) 
As is attached as figure 2 of the manuscript: Mortality Outcomes and Attending 
Surgeon Presence at the Time of Operation’, Anthony J. Principi, former Secretary of the 
U.S. Department of Veterans Affairs, stated in an e-mail to me on May 28, 2003 
regarding these instances: "I appreciate your e-mail. I could not agree more about the 
blatant abuses by some part-time physicians. We are taking this situation very seriously.” 
In the late summer of 2003, I was contacted by Jeremy Olson, a reporter of the 
Omaha World Herald, who had reviewed the slide show of the May 7, 2003 presentation 
posted on the web by the ASE.*” After our discussion, he decided to pursue the line of 
reasoning and methodology I had used in our study and requested mortality information 
from approximately 40 of the university-affiliated VAMCs under the Freedom of 
Information Act. Also, after reviewing the testimony of the VA Inspector General, ABC 
News Primetime decided to initiate an investigation of specific VAMCs in the system— 
e.g.: the Cleveland VAMC of which they had done an exposé many years previously. A 
month prior to the airing of the ABC Primetime episode® by Diane Sawyer on April 8, 
2004, I was asked by one of the producers, Tami Shehari, if I could estimate how many 
veteran patients had lost their lives due to attending surgeon absenteeism. I responded I 
could not since our study contained only O/E ratios (Observed/Expected moralities based 
on the VA NSQIP regression analysis—not absolute mortality statistics). Although the 
specific instances exposed in the April 8, 2004 were egregious, the news of the day 
overshadowed the ABC Primetime exposé—Dr. Rice’s testimony before the 911 
Commission. (Robert Roswell, M.D., Under Secretary of Health, VHA, DVA, had 
abruptly resigned 3 days prior to the airing of the ABC Primetime episode on April 5, 
2004.) 
In June 2004, I again spoke with Jeremy Olson who informed me that VA Central 
Office was arranging a teleconference for him with key VA personnel including Shukri 
Khuri, M.D., F.A.C.S. Knowing Dr. Khuri personally, I called him in late June 2004 and 
spoke with him at length about our study” which he told me they had just become aware 
of. At the time he stated that they found little of significance when they looked at 
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attending surgeon supervision and Dr. Itani, Chief, Surgical Services, West Roxbury 
VAMC, would perform a more extensive study. In November 2004, the Omaha World 
Herald published a series of articles by Mr. Olson suggesting that outcomes were worse 
if surgery residents were performing operations unsupervised—that is, without the 
physical presence of the attending surgeon. a 

Our information presented previously before the Association for Surgical 
Education (ASE) in 2003” regarding mortalities correlating with attending surgeon 
absenteeism and the subsequent manuscript were known by the spring of 2005 to 
individuals and officials within the ASE, VA, the American College of Surgeons, the 
AMA, the RRC-Surgery of the ACGME, and the American Board of Surgery. 
Unfortunately, the manuscript! in July 2005 was rejected by the editors of the ASE- 
affiliated journal: the American Journal of Surgery. “Correspondence regarding the 
manuscript: Mortality Outcomes and Attending Surgeon Presence at the Time of 
Operation” ' contains a copy of that rejection letter and was my formal response in late 
August 2005 to the editorial rejection by the American Journal of Surgery. That 
manuscript’ was my ongoing response to Dr. Bland, Editor-in-Chief, the American 
Journal of Surgery; Michael Maves, M.D., F.A.C.S., Vice-President and CEO of the 
American Medical Association; Thomas Russell, M.D., F.A.C.S., Executive Director, 
American College of Surgeons; and Frank Lewis, M.D., F.A.C.S., Executive Director of 
the American Board of Surgery and was submitted for documentation purposes to the 
Copyright Office of the U.S. Library of Congress. 

As my correspondence and communications continued in September 2005, it 
became obvious in reassessing the linear regression analysis methodology of the VA 
NSQIP and the previously unanticipated import of Mortality Outcomes and Attending 
Surgeon Presence at the Time of Operation , that the VA NSQIP had inadvertently 
omitted in their analyses from ~1990 to ~2003 the presence of the Attending Surgeon at 
the time of operation as an independent variable in the linear regression analysis model of 
the VA NSQIP. (In an attempt to validate this omission, their explanation’ is outlined in a 
publication by Drs. Khuri, Daley, and Henderson in 2002.) Such an omission of a 
significant independent variable had and has the potential of skewing all resultant 
analyses. Papers that were published using VA NSQIP data in which attending surgeon 
presence was omitted as an independent variable were potentially skewed and the results 
and conclusions may be now in question. (Table I: Listing of articles based on VA 
NSQIP analysis) 

When I came to that conclusion, I called Dr. Russell’s office at the American 
College of Surgeons and was referred to R. Scott Jones, M.D., F.A.C.S., Director of the 
American College of Surgeons NSQIP (ACS NSQIP). [The American College of 
Surgeons is now offering the VA NSQIP methodology—as the ACS NSQIP--to the 
private sector as a “proven” quality assurance tool. Annual participation for a hospital as 
per a lecture by Dr. Khuri a year ago is $35,000.'°] When I spoke with Dr. Jones, he left 
the phone and went to the next room and upon his return stated to me that the ACS 
NSQIP was collecting attending surgeon involvement in the procedures as a data 
parameter for each case. He suggested I speak with Ralph DePalma, M.D., F.A.C.S., 
Director, Surgical Services, VA Central Office. I spoke with Dr. DePalma who stated 
emphatically that Dr. Itani’s paper presented in May 2005 at the Associations for VA 
Surgeons refuted my concerns. He thus referred me to Dr. Itani, Chief of Surgery, West 
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Roxbury VAMC, Boston, MA. I spoke with Dr. Itani who, when I questioned that they 
had not found any significance of attending surgeon presence at the time of operation as 
had been implied by Dr. DePalma, hesitated and then stated that the level 3’s (attending 
surgeon in absentia) had diminished to low rates. 


Last week, the American Journal of Surgery, published the article'’: 


Itani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, Henderson WG, Khuri SF: 
Surgical resident supervision in the operating room and outcomes of care in Veterans Affairs 
hospitals. Am J Surg 190 (2005) 725-731. 


The stated conclusions in the abstract are: “Between 1998 and 2004, the level of 
resident supervision in the OR did not affect clinical outcomes adversely for surgical 
patients in the VA teaching hospitals. 11 Obviously, such a statement would be 
contrary to the findings of our paper! 3 and that which I have tried to bring to your 
attention since 2001. The substantive mortality statistics regarding the authors’ 
conclusions'' can be found on page 730 in Table 5: 


Table 5 

Unadjusted postoperative outcomes * 

Outcome Attend 3 (N = 39,577) All other cases (N = 571,083) —P value 
30-day mortality rate 2.66% (1,054) 2.34% (13,387) <.001 


As the P value is less than 0.001, there is greater than a 99.9% chance that the two 
groups: “Attend 3” (where the attending surgeon is not physically present at the 
operation) and “All other cases” are statistically significantly different. (By a Chi-square 
analysis of the summary data, I actually calculate a P value of <0.0001 which means that 
there is greater than a 99.99% chance that the two groups are statistically different and 
the null hypothesis should be rejected.) An erroneous failure to reject the null pees 
in the face of a significant difference is statistically considered a type II error. By this 
paper'' concluding that attending surgeon absenteeism at the time of operation has no 
significant impact on patient outcomes, the authors of this paper’! have probably 
committed a type II error. The 126 deaths in the “Attend 3” group that are in excess of 
what is predicted by back calculation (1054-928 = 126) can thus be directly attributable 
to physician absenteeism which essentially equates to possible patient abandonment. In 
short, that one statistic contradicts the very essence of the paper and invalidates the 
conclusion and the paper in general. What is also egregious is that any of those 39,577 in 
the “Attend 3” group who were not informed that the attending surgeon of record was not 
present at the time of operation but personally presumed the attending surgeon of record 
would be present were probably denied their rights as guaranteed in the Code of Federal 
Regulations regarding “experimental human subjects”: Title 21 (Food and Drugs), Part 
50 (Protection of Human Subjects), Subpart B—Informed Consent of Human Subjects, 
Sec. 50.20 General requirements for informed consent.’ 
When one looks at the “absolute” parameters (e. 8. parameters not dependent on 
“observer” qualitative clinical assessment) in the paper’ by Itani, et.al. (e.g.: lived vs. 
died, return to OR, racial distribution, and emergency vs. elective cases), disparate 
provision of medical care is confirmed although the authors’ conclusions are of an 
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opposite bent. In tabular form, the Chi-square analyses that I have now performed on 
their reported summary data of the “absolute” parameters demonstrate the following: 


Lived Died Totals 
Attend 3 38,523 (97.34%) 1,054 (2.66%) 39,577 
All other cases 557,696 (97.66%) 13,387 (2.34%) 571,083 P< 0.0001 
Totals 596,219 14,441 610,660 
One OR only Return toOR_ Totals 
Attend 3 35,525 (89.76%) 4,052 (10.52%) 39,577 
All other cases 524,328 (91.81%) 46,755 ( 8.19%) 571,083 P<0.0001 
Totals 559,853 50,807 610,660 
Caucasian African- Totals 
Americans 
Attend 3 28,780 (72.72%) 9,079 (22.94%) 37,859 
All other cases 438,763 (76.83%) 97,598 (17.09%) 536,361 P<0.0001 
Totals 467,543 106,677 574,220 
Emergency Elective Totals 
Attend 3 5,080 (12.84%) 34,497 (87.16%) 39,577 
All other cases 38,785 ( 6.79%) 532,298 (93.21%) 571,083 P< 0.0001 
Totals 43,865 567,795 610,660 


In the cases in which the patients underwent operative care without the physical presence 
of the legally and morally responsible attending surgeons, the veteran patients were more 
likely to die, return to the OR for a subsequent operation(s), and be African-American 
rather than Caucasian. That is documentation of de facto discriminatory delivery of 
medical care to veteran patients that has been provided by individual attending surgeons 
employed as part-time VA physicians who are faculty from the VA-affiliated 
universities*'*-"*, has been known for 35 years by individuals in medical academia and 
organized medicine’>!®, and has been officially ignored which has resulted in the de facto 
condoning (and possibly encouragement) by the universities and elements within the 
federal government'*’°. [In those studies published through the VA NSQIP that found 
significant variance in outcomes due to race (see attached bibliography), should attending 
surgeon’s presence have been included as an independent variable in the linear regression 
analysis?] 
The emergency versus elective cases suggest a specific practice pattern regarding 
how attending surgeons deal with emergency cases in the VA. Since the majority of the 
surgeons in the 99 VAMCs studied were part-time as they were also affiliated as 
faculty/private surgeons with major academic medical centers, at the affiliated medical 
centers their provision of care in the teaching setting was and is under the oversight of the 
U.S. Department of Health and Human Services through Medicare/Medicaid 
reimbursement regulations. As such, their ability to bill under Part B of Medicare is 
governed by the guidelines of IL-372” in deference to the U.S. Department of Veterans 
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Affairs under VHA Handbook 1400.17’. For the surgeon to bill for services rendered at 
the affiliated institution, the surgeon must be physically present during the “critical” 
portions of the operation. Neither the individual teaching surgeon nor the affiliated 
teaching institution wishes to be in violation of IL-372” as that has been the initial and 
primary focus of the Physicians-at-Teaching-Hospitals (PATH) audits since 1996 
which have resulted in fines and penalties at multiple teaching institutions throughout the 
country. In the VA, why were emergency surgeries proportionately staffed in absentia 
1.89 times more often than elective cases? Was this solely because it was permitted 
under VHA Handbook 1400.17”? Was there a preponderance of emergency surgeries 
staffed in absentia during “off-tour-of-duty” hours—nights, weekends, and holidays? 

At the bottom of page 726 of the article |’ it is stated: “The opinions expressed 
are those of the authors and not necessarily those of the Department of Veterans Affairs 
or the U.S. government.” This disclaimer has been contradicted by Ralph G. DePalma, 
M.D., F.A.C.S., Director, Surgical Services, VHA, DVA, in his e-mail to me of 
09/28/2005"’: “Thanks for all this, but the paper endorsed by NSQIP describes the 
current VA experience as will be published.” Thus, that paper '' is the “VA” de facto 
response to my submissions over the last five years to numerous Executive Branch 
offices: e.g., the U.S. Department of Veterans Affairs; Patrick Fitzgerald, esg., and the 
office of the U.S. Attorney for the Northern District of Illinois; the offices of Public 
Integrity, Inspector General, and Professional Responsibility of the U.S. Department of 
Justice; the Office of the U.S. Special Counsel; the offices of the Counsel to the President 
of the United States; and yourself. Over the last five years, I have tried to point out the 
obvious to the VA, branches of the federal government, and your office!?:!”?!: In the 
aggregate, when the attending surgeon is present during operation, patient survival 
outcomes would be anticipated to be better. People don’t do as well when the legally 
and morally responsible attending surgeon is not present at their operation. 

Unfortunately, even though attending surgeon absenteeism in public hospitals was 
extensively investigated by Congress and reported both regarding the VA!>!® and 
Medicare”? in 1969, these reports were essentially disregarded by the “teaching 
hospitals” of our nation until the introduction of the PATH (Physician at Teaching 
Hospital) audits’*”° of the Office of the Inspector General, U.S. Department of Health 
and Human Services, in 1996 with regards to Medicare fraud and have been ignored by 
many of the Physicians of VA-University affiliation agreements even to this day!(e.g.: 
The article '! by Itani et. al. attempts to reiterate the condoning of attending surgeon 
absenteeism for the last 35 years by stating that in the five year period they studied that 
“the level of resident supervision in the OR did not affect clinical outcomes adversely for 
surgical patients in the VA teaching hospitals” which is contradicted and disproven by 
the very data '’ they have reported! The validation that when the responsible attending 
surgeons are present at the time of operations the patients in the aggregate do better has 
been affirmed and a rejection of this “null hypothesis” is supported and mandated to a 
confidence level of greater than 0.9999 (p<0.0001)}—which is better than the advertised 
purity of Ivory soap!) 

After your advisors and yourself have thoroughly read the aforementioned 
analysis, please reread the paper'': Itani KMF, DePalma RG, Schifftner T, Sanders KM, 
Chang BK, Henderson WG, Khuri SF: Surgical resident supervision in the operating 
room and outcomes of care in Veterans Affairs hospitals. Am J Surg 190 (2005) 725- 
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731. Only by now reviewing it! in the light that I have presented, will you understand 
the potential validation vehicle of misinformation this article'! and articles” like it 
present. These articles over the years have draped allegations of patient abandonment 
and allegations of physician fraud, arrogance, and indifference in the cloak of 
respectability, graduated responsibility for academic advancement, and patronizing 
benevolence and have suggested a heavy-handedness in the response of the United States 
government. The specific article! by Itani, et al, which is “the paper endorsed by the 
NSQIP””’ of the VA is asking us as an American people to condone the past disparate 
care provided through teaching physician absenteeism of all specialties both within |the 
VA, the other public hospitals, and all other teaching hospitals in the United States.) The 
cost to the American public has been staggering—both with regards to fraudulent 
behavior of some physicians and, most of all, with regards to the loss and compromise of 
human life. This is a public health disgrace. 


The American public should demand and deserves apologies from those who have 
been involved from the teaching hospitals of America; the medical schools, postgraduate 
training programs, and the universities of America; the specific entities of organized 
medicine (e.g.: the AMA, the ACS, AAMC, and the ACGME); the editorial boards of the 
medical journals in America; and the federal government. As I have attempted to do for 
the last five years, I will continue to offer to you my counsel and advice. In making this 
offer, I would anticipate that the former Under Secretaries of Health, Veterans Health 
Administration, U.S. Department of Veterans Affairs: Drs. Kizer, Garthwaite, and 
Roswell and Mr. Principi', former Secretary of the U.S. Department of Veterans Affairs, 
would be willing participants in helping you redirect “the system” for all four were 
probably of the realization of their individual inabilities to address this contemptuous 
activity on the part of some university physicians employed by the VA. There are ae 
specific, concrete initiatives that only you, as the President, can possibly initiate and 
sanction: e.g., (1) direct the U.S. Department of Justice with the General Counsel of the 
U.S. Department of Veterans Affairs to obtain injunctions against the 180-day unilateral 
escape Clauses in every general and specialty-specific VA-University affiliation 
agreement so that there cannot be disillusion of any VA-University affiliation without 
mutual consent; (2) direct the rewording of the documentation of attending physician and 
surgeon supervisory levels in VHA Handbook 1400.1 so that “Attend 3” or now, “Level 
D”, promotes the specific and appropriate recording and differentiation of attending 
physician absenteeism outside of the operative suite or off VA campus; (3) initiate a 
collaborative dialogue between the Offices of the Secretaries and their staffs and the 
Offices of the Inspector General of the U.S. Department of Veterans Affairs, the U.S. 
Department of Health and Human Services, and the U.S. Department of Justice with |the 
responsible educational entities in organized medicine and academia (e.g.: AMA, 
ACGME, AAMC, ACS, the RRCs of the ACGME, the American Boards of Medical 
Specialties), etc. 

On a personal note, I ask your direction as to how we should provide this 
information to Mr. Jeremy Olson of the Omaha World Herald. On page 729 of the 
paper"! by Itani et al which is “the paper endorsed by NSQIP””’ of the VA, there seems 
to be an attempted to discredit and diminish the significance of Mr. Olson’s efforts to 
bring these issues before the American people in the statement a year ago: “Despite these 


2/27/2024 
251 of 536 


10 Addendum to Correspondence regarding Mortality Outcomes.pdf 
14 of 62 


findings, the press, using limited data, has cited the VA for allegedly having higher 
mortalities and morbidities with level 3 supervision or its equivalent [12-14].” [References 
12-14 single out Mr. Olson and correspond to references 6-8 of this present analysis. Please note, that 

although the paper" of Itani, et al attributes all three references to Mr. Olson, Mr. Dean Weinlaub was the 
author of reference 12 (ref. 6 in the present analysis) in the paper" of Itani, et al. Also, the web addresses 
in the paper" of Itani, et al are incorrectly recorded in the article’ and when corrected are not easily 


accessed—please refer to references 6-8 below.] How can you and I make this present 
correspondence and associated information appropriately available to him?—for he 
deserves no less than our country’s thanks for his efforts. 

Mr. President, as I have persisted in my attempts to bring these issues to yo 
attention (for in the end you are the final responsible and accountable party when all 
others below you have failed to acknowledge the issues), when will the lives 
compromised and sometimes lost and the salary-money wasted be addressed publicly— 
for the first time--by your administration? As I have previously stated to you, Mr. 
President: “It has not been justice nor consistent with promoting the general welfare 
when citizens of our nation have been exposed to disparate provision of medical care 
through the indifference and, in some instances, contempt and arrogance displayed by 
some physicians towards those individuals—especially veteran patients.” As a former 
federal physician and a citizen of the United States, I have the responsibility and duty to 
bring such egregious situations to your awareness. I respectfully request once again/an 
audience with you not for my benefit but on behalf of the Veteran patients—past, present, 
and in the future. I respectfully and dutifully await your response and directions. 


Respectfally yours, 
ZA Z 4 A? “lig a 


Charles Andrus, M.D., F.A.C.S. 
former Physician and Surgeon, Veterans Health Administration, U.S. Department of 
Veterans Affairs and former Chief, Surgical Services, Edward Hines, Jr. VAH, Chicago, 
Illinois 
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Table I: Collection of References in the Medical Literature in which the NSQIP 


outcomes have been reported or the methodology explained. 
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Attachment: 4. Itani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, 
Henderson WG, Khuri SF: Surgical resident supervision in the operating room and 
outcomes of care in Veterans Affairs hospitals. Am J Surg 2005; 190: 725-731. (Prior to 
sending these copies, I requested the guidance of personnel of the Copyright Office of the 
U.S. Library of Congress to confirm that such transmissions to The White House would 
be allowed under copyright regulations and statutes. After explaining my intent as this 
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Reference # 4 will not be submitted with this submission as it is already available in the 
Library of Congress under copyright protection through the American Journal of 
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APPENDIX IV 


MEMORANDUM 


Date: October 14, 1999 


From: Hines OR/PAR Committee & Surgical Service Chief (112) 


Subj: Staffing Statistics: Resident Supervision, OR Nurse & Anesthesia Staffing and 


Waiting List 


To: 


Director (00) 
COS (11) 
Chairman, QIT Committee (1 1A) 


1. Attachment #1: Attending Surgeon supervision of Surgery Residents in the OR 
FY-99. During the period of October 1, 1998 through September 30, 1999 (annual 
report for FY-99), a total of 4149 supervised procedures were documented in the 
OR. Of that number, attending surgery staff performed (level 0) 378 cases (9.1%); 
the attending surgeon was scrubbed in the OR (level 1) in 2014 cases (48.5%); the 
attending was in the OR suite (level 2) in cases 1023 (24.7%); the attending 
surgeon was immediately available (level 3) in 733 cases (17.7%); and the level of 
supervision was not recorded in 1 cases (0.024%). In the summations of levels 0, 
1, and 2, the attending physicians were physically involved in the OR during the 
procedures in approximately 82.3% (3415) of the cases. 


2. Attachment #2: OR Nurse and Anesthesia Staffing Report. For the period of 
9/28/98 through 9/30/99 (FY-99 staffing summary), the annual totals and averages 
are attached: the average number of hours per room per day was 5.20 hours with 
the average staffing limitations of 6.45 rooms with 2852 cases being performed 
during this period. 

Also attached is the ongoing monthly summary for September, | 1999 
including the total number of cases monthly performed, the number of rooms 
staffable by the Nursing Staff and Anesthesia Staff, the total number of hours 
utilized monthly in the OR, and finally the average hours per day and the average 
hours per room per day that were staffed during the reporting monthly. During the 
last monthly reporting period between 8/30/99 through 9/30/99 the average 
number of hours per room per day was 5.23 hours with the average staffing 
limitations of 5.47 rooms with 230 cases being performed during this period. 
(During this period, several cases were canceled or rescheduled due to a ahora 
of anesthesia personnel.) 


3. Attachment #3: OR case workload pending. At present time, that which is 
attached is the pending workload of services that have been reported as 
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APPENDIX IV 


information to the Surgical Service. As of 10/5/99, there are 342 cases pending 
with the average scheduling time somewhere in October, 1999. 


4. Attachment #4: Hines VAH Surgical Service OR/PAR Committee Meeting, 
September 1, 1999, 


Steven DeJong, M.D., F.A.C.S. Charles H. Andrus, M.D., F.A.C.S, 
Chairman, OR/PAR Committee Chief, Surgical Service 
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150 Emerald Green Court 

Creve Coeur, MO 63141 
home: 314-991-2274 
office: 314-344-7463 
fax: 314-344-7590 
Charles_Andrus@ssmhc.com 


October 17, 2005 page 1 of a 38 page fax 


George W. Bush 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 
202-456-5214 
fax: 202-456-1647 (Office of the Counsel to the President) 
[phone: 202-456-7900] 
202-456-6279 (Office of the Counsel to the President) 
202-456-2461 (White House Mail Room) 


Re: Follow-up fax transmission of a request for an audience and discussion with the 
President of the United States regarding Veteran patient deaths resulting from 
alleged de facto Attending Surgeon abandonment and allegations of billions of 
dollars of physician fraud. 


Dear Mr. President: 


Over the course of the last three years, I have attempted to bring to your attention 
the issues of “The denial and delay of appropriate and promised medical care to 
some U.S, Veterans” through your subordinates in the Office of the Counsel to the 
President (Leitch, Yanes, Nichols, Gonzales, Gerry, and Miers). The issues at question 
are very basic to the provision of medical care to our society in general and specificall 
that which has been promised to a segment of our population: namely, the veterans. hes 
the course of my tenure as a physician and surgeon of the U.S. Department of Veterans 
Affairs, I observed many instances of disparate delivery of medical care to veteran 
patients when compared with affiliated university hospitals. Although the rhetoric 
explaining such discrepancies voiced by some of my contemporary faculty members and 
fellow attending surgeons have been that: the VA does not pay enough, its too 
bureaucratic, and its just a public hospital, at a very base level these excuses are 
condescending, demeaning, and unfair to the people who have risk their lives to preserve 
our nation’s freedom. 

Since March 2004 when the U.S. Court of Appeals for the Federal Circuit 
(located just northeast of The White House) closed 03-3162 Andrus v VA per curium, | 
have attempted to document for history the involvement in these issues of Organized 
Medicine, Academia, and the Executive and Legislative branches of our Government in a 
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series of submissions to the United States Copyright Office of the Library of Congress.'° 
In that documentation are allegations of physician abandonment of patients, allegations of 
fraudulent acceptance of salaries by physicians from the United States government for 
non-fulfillment of contractual agreements, and instances where organized medicine has 
disregarded history so as to mute public recognition of these problems. While I have 
provided extensive documentation over the last three years to Office of the Counsel to the 
President regarding these issues, none of the aforementioned individuals have ever 
publicly acknowledged the existence of these allegations or issues even though Mr. 
Leitch directed me by his e-mail to the Office of the Inspector General of the U.S. 
Department of Justice on August 17, 2004. Unfortunately, as these allegations and issues 
are of significant substance (e.g.: allegations of patient abandonment, allegations of 
wrongful deaths, allegations of billions of dollars of salaried reimbursement for non- 
provision of services by physicians, etc.) and, as of yet, have not been “officially” 
acknowledged, the time frame of the statute of limitations regarding possible subsequent 
litigation may not have, as yet, been initiated. 
Mr. President, as I have persisted in my attempts to bring these issues to your 
attention (for in the end you are the final responsible party when all others below you 
have failed to acknowledge the issues, e.g. letter of March 16, 2005 from the Office of 
the Inspector General of the U.S. Department of Justice after having been directed there 
by Mr. Leitch), when will the lives compromised and sometimes lost and the salary- 
money wasted be addressed publicly—for the first time--by your administration? As 
have previously stated to you, Mr. President: “It has not been justice nor consistent with 
promoting the general welfare when citizens of our nation have been exposed to disparate 
provision of medical care through the indifference and, in some instances, contempt 
displayed by some physicians towards those individuals—especially veteran patients./As 
a former federal physician and a citizen of the United States, I have the responsibility and 
duty to bring such egregious situations to your awareness. Thus, as I have reiterated in 
my correspondence previously through Ms. Miers’ office: 


Mr. President, I am just a practicing general surgeon who was previously the Chief of 
Surgery of one of the largest VA hospitals in the nation and thus an employee of the United States. 
Ihave a duty to you and Our Country to report in detail about that which has occurred that is 
contrary to the intent and letter of the fundamental laws and guarantees of our Constitution and our 
Government. As I previously requested in June 2005 of Mr. Gerry and Ms. Miers, I once again 
am requesting an audience with you regarding these deficiencies in our medical care. From my 
experience of over twenty years as a frontline physician and surgeon within public hospital 
systems of our nation, I offer you an unique perspective on our medical preparedness as a nation 
and of the present state of the infrastructure and delivery of medical care to all Winn ai 
especially the indigent. I respectfully request that you consider this offer and await a reply from 
your office.” 


Respectfully and dutifully yours, 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Service, Edward Hines, Jr. VAH 
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Attachments: 


Williams RM: Letter from the Office of the Inspector General, U.S. Department 
of Justice, March 16, 2005. (It has been suggested by USDOJ personnel that the Office 
of the U.S. Attorney General may have intervened by calling the OIG approximately one 
week prior to this letter. On the USDOJ computer listing in June 2005, it was stated y 
USDOJ personnel that the USDOJ does not have jurisdiction over Dr. Andrus’ eal 


Portions of Andrus CH: Correspondence regarding the manuscript: Mortality 
Outcomes and Attending Surgeon Presence at the Time of Operation. Submitted to the 
Copyright Office of the U.S. Library of Congress, August 26, 2005. As this submission 
has yet to be recorded, attached with this fax of October 17, 2005 are the following 
portions of that submission which will provide an overview of the issues as they are 
known to the Executive Director of the American College of Surgeons, the CEO and the 
Vice-President of the AMA, the Executive Director of the American Board of Surgery, 
and the Editor-in-Chief of The American Journal of Surgery.: 


a. Copy of the Copyright Office form (2 pages) 
b. The revised manuscript: Mortality Outcomes and Attending Surgeon 
Presence at the Time of Operation. (15 pages) 


c. Letter of July 12, 2005 from Kirby Bland, M.D., F.A.C.S., Editor-in- 
Chief, The American Journal of Surgery, with the reviewers’ 


comments. (2 pages) 
d. Response letter of August 26, 2005 from Dr. Andrus to Dr. Bland. 
(12 pages) 


List of Documents written by Charles H. Andrus, M.D., F.A.C.S. and registered 
with the U.S. Copyright Office of the U.S. Library of Congress 


1. Andrus CH, Andrus CH: Ethical issues in “Medicine” that Touched our 
Family. Registered in the Copyright Office of the U.S. Library of Congress, 
USA, November 10, 2003, OTXul-145-557. 


a Andrus CH: Correspondence from the U.S. Office of Special Counsel in 
Andrus v. VA and Allegations of Obstruction of Justice. Registered in the 
Copyright Office of the U.S. Library of Congress, March 16, 2004, ©TXull- 
165-703. 


3. Andrus CH: To Care for Him Who Shall Have Borne the Battle, And for his 
Widow, and his Orphan—a. Lincom. Registered in the Copyright Office of the 
U.S. Library of Congress, USA, April 5, 2004, ©TXul-173-542, (Revised 
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Detailed description below: 
1. 


with a cover letter, table of contents, and correspondence with the Office of 


the Counsel to the President—registration in the U.S. Copyright Office: 
August 24, 2004, OTXul1-196-220). 


Andrus CH: “Primum Non Nocere” and Practicing Ethics in Medicine in this 


Era of “The Bottom Line.” Copyright registration and protection obtained 


September 16, 2004, OT Xu1-203-831. 


Andrus CH: Rationing of Medical Care and the Election of 2004. Registe 
in the Copyright Office of the U.S. Library of Congress, October 7, 2004, 
TXul-192-071. 


red 


Andrus CH: Correspondence regarding the manuscript: Mortality Outcomes 
and Attending Surgeon Presence at the Time of Operation. Submitted to the 


Copyright Office of the U.S. Library of Congress, August 26, 2005. 


Andrus CH, Andrus CH: Ethical issues in “Medicine” that Touched our 
Family. Registered in the Copyright Office of the U.S. Library of 
Congress, USA, November 10, 2003, OTXul-145-557. [Was submitted and 
has been included in the unpublished BioEthics collection of the Joseph and Rose 
Kennedy Institute of Ethics, Georgetown University, National Reference Center for 
Bioethics Literature supported by the U.S. National Library of Medicine. Added to the 
library’s “ETHX on the Web” at http://bioethics.georgetown.edu in August, 2004.] 


Andrus CH: Correspondence from the U.S. Office of Special Counsel in 
Andrus v. VA and Allegations of Obstruction of Justice. Registered in'the 
Copyright Office of the U.S. Library of Congress, March 16, 2004, 


©TXul-165-703. A compilation of documents related to U.S. Court of Appeals for 
the Federal Circuit Case 03-3162 Andrus v. VA. 


Andrus CH: To Care for Him Who Shall Have Borne the Battle, And for 
his Widow, and his Orphan—a. Lincom. Registered in the Copyright Office 
of the U.S. Library of Congress, USA, April 5, 2004, ©TXul-173-542, 
(Revised with cover letter, table of contents, and correspondence with the 
Office of the Counsel to the President: August 24, 2004, ©TXu1-196+ 
220). A compilation of documents related to U.S. Court of Appeals for the Federal 
Circuit Case 03-3162 Andrus v. VA, VA OIG Inspector General Reports regarding VHA 
Part-Time Physician Time and Attendance and alleged inappropriate transfers of VA 
patients, and correspondence with the Office of the Counsel to the President. [Was 
submitted and has been included in the unpublished BioEthics collection of the Jose 
and Rose Kennedy Institute of Ethics, Georgetown University, National Reference Center 
for Bioethics Literature supported by the U.S. National Library of Medicine. Notified on 

Sept. 13, 2004 that the title and table of contents of this manuscript are to be added ta the 


library’s “ETHX on the Web” at http://bioethics.georgetown.edu in September/October 
2004] 


> 
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Andrus CH: “Primum Non Nocere” and Practicing Ethics in Medicine in 
this Era of “The Bottom Line.” Written and submitted on February 12, 2004 to the 


American Journal of Surgery after receiving a letter of J anuary 22, 2004 of 


encouragement from the Editor-in-Chief, Hiram C. Polk, M.D., F.A.C.S. Rejected/by the 
Editorial Board of the American Journal of Surgery in a letter from Dr. Polk dated April 


8, 2004 but posted May 5, 2004 with his recommendation: “...I believe there is a 
wonderful food for thought and direction as you modify this paper for submission 


elsewhere.” The manuscript was revised and submitted in June, 2004 to the JAMA. 


While Dr. DeAngelis, Editor-in-Chief of JAMA, stated that she agreed with the intent and 


concept, it was felt that JAMA could not publish this work. On August 4, 2004, the 
manuscript was submitted to George D. Lundberg, M.D., Editor, Medscape General 


Medicine, glundberg@webmd.net , Web MD but later was rejected. Copyright 
registration and protection obtained September 16, 2004, OTXu1-203-831. Was 
rejected for publication by the Kennedy Institute of Ethics Journal, John Hopkins 
University Press, November 5, 2004. Now under review and consideration for 
publication by the The National Catholic Bioethics Quarterly. 


Andrus CH: Rationing of Medical Care and the Election of 2004. 
Manuscript and CD-ROM containing all in the Manuscript. ak in 
the Copyright Office of the U.S. Library of Congress, October 7, 2004, 

TXul-192-071. 


Andrus CH: Correspondence regarding the manuscript: Mortality 
Outcomes and Attending Surgeon Presence at the Time of Operation. 


Submitted to the Copyright Office of the U.S. Library of Congress, August 
26, 2005. As this submission has yet to be recorded, attached with this fax 
of October 17, 2005 are the following portions of that submission which 
will provide an overview of the issues as they are known to the Executive 


Director of the American College of Surgeons, the CEO and the Vice- 


President of the AMA, the Executive Director of the American Board of 


Surgery, and the Editor-in-Chief of The American Journal of Surgery.: 


a. Copy of the Copyright Office form (2 pages) 

b. The revised manuscript: Mortality Outcomes and Attending Surgeon 
Presence at the Time of Operation. (15 pages) 

c. Letter of July 12, 2005 from Kirby Bland, M.D., F.A.C.S., Editor-in- 
Chief, The American Journal of Surgery, with the reviewers’ 
comments. (2 pages) 

d. Response letter of August 26, 2005 from Dr. Andrus to Dr. Bland. 

(12 pages) 
5 
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THE WHITE HOUSE 
WASHINGTON 


October 31, 2005 


Dear Dr. Andrus: 
Thank you for your letter in which you request a meeting with the President. 


the President is most appreciative of your interest in wanting to talk to him. Unfortunately, in 
view of the many heavy demands on his official calendar, it is not always possible for him to 
meet with as many people as he would wish. 


Please be aware that even though the President is unable to meet with everyone whom he would 
like, we make a point of reviewing information concerning issues sent to him and ‘rand to 
the appropriate agency for review. Please be assured that your correspondence has been 
forwarded. 


In sending his regrets, the President has asked that I convey his warm wishes to you. 


Sincerely, 


Melis¥a S. Benne 
Deputy Assistant to the President 
and Director of Appointments and Scheduling 
Charles H. Andrus, M.D. 
i50 Emeraid Green Court 
Saint Louis, Missouri 63141-7541 
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150 Emerald Green Court 

Creve Coeur, MO 63141 
home: 314-991-2274 
office: 314-344-7463 
beeper: 314-908-9071 
fax: 314-344-7590 


Charles Andrus@ssmhc,.com 


page | of a 3 page fax 


November 11, 2005 
Veterans Day 2005 
87" anniversary of the 11 month, 11" day, 11" hour of 1918—WWI Armistice Day, 
George W. Bush 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 
202-456-5214 
faxes: 202-456-1647 (Office of the Counsel to the President) 
[phone: 202-456-7900] , 
202-456-6279 (Office of the Counsel to the President) 
202-456-2461 (White House Mail Room) 
202-456-6208 (Melissa Bennett’s Office) 


Re: Follow-up fax transmission and subsequent appeal to present the national issue 
regarding Veteran patient deaths resulting from alleged de facto Attending Surgeon 
abandonment and allegations of billions of dollars of physician fraud before the 
President of the United States. 


Dear Mr. President: 


As today is Veterans’ Day, you and I have, in a very special way, the 
responsibility to honor our Veterans by renewing President Lincoln’s commitment and 
our commitment as a nation to the living (but sometimes ailing) American Veteran: “... to 
care for him who shall have borne the battle and for his widow, and his orphan...” Over 
the course of the last three years, I have attempted to bring to your attention the issues of 
“The denial and delay of appropriate and promised medical care to U.S. Veterans 
that have been experience by some Veteran patients and their families” through 
correspondence and phone discussions with your subordinates in the Office of the 
Counsel to the President (Leitch, Yanes, Nichols, Gonzales, Gerry, and Miers). 

The issues at question are very basic to the provision of medical care to our 
society in general and specifically that which has been promised to a segment of our 
population: namely, the Veteran personnel who risked their lives for our safety as a 
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nation while in the military but, in our concerns as a nation, have been subsequently 
dismissed in civilian life. Over the course of my tenure of ~18 years as a physician and 
surgeon of the U.S. Department of Veterans Affairs, I observed many instances of 
disparate delivery of medical care to veteran patients when compared with affiliated 
university hospitals. Although the rhetoric explaining such discrepancies voiced by some 
of my contemporary faculty members and fellow attending surgeons have been that: the 
VA does not pay enough, its too bureaucratic, and its just a public hospital, at a very base 
level, these excuses are condescending, demeaning, and unfair to the people who have 
risked their lives to preserve our nation’s freedom. Such sentiments have been on 
occasion used as justifications of the provision of substandard care to some Veteran 
patients by University Professors who were and are employed by the U.S. Department of 
Veterans Affairs as part-time VA attending physicians and surgeons through the 
VA/University affiliation agreements. 

Since March 2004 when the U.S. Court of Appeals for the Federal Circuit 
(located just northeast of The White House) closed 03-3162 Andrus v VA per curium, I 
have continued my attempts to document for history the involvement in these issues of 
Organized Medicine, Academia, and the Executive and Legislative branches of our 
Government in a series of submissions to the United States Copyright Office of the 
Library of Congress. In that documentation are allegations of physician abandonment of 
patients, allegations of fraudulent acceptance of salaries by physicians from the United 
States government for non-fulfillment of contractual agreements, and instances where 
organized medicine and members of your administration have disregarded history so las to 
mute public recognition of these problems. While I have provided extensive 
documentation over the last three years to Office of the Counsel to the President 
regarding these issues, none of the aforementioned individuals have ever publicly 
acknowledged the existence of these allegations or issues even though Mr. Leitch 
directed me by his e-mail to the Office of the Inspector General of the U.S. Department 
of Justice on August 17, 2004. Unfortunately, as these allegations and issues are of 
significant substance (e.g.: allegations of patient abandonment, allegations of wrongful 
deaths, allegations of billions of dollars of salaried reimbursement for non-provision of 
services by physicians, etc.) and, as of yet, have not been “officially” acknowledged by 
your administration, the time frame of the statute of limitations regarding possible 
subsequent litigation may not have, as yet, been initiated. In short, with just a request of 
each VA hospital affiliated with a university through the Freedom of Information Act 
mechanism regarding the surgeon staffing supervisor classifications from the VA DHCP 
Surgical Package by patient who underwent operations since ~1990 and subsequent 
linkage by case to bad outcomes or deaths, any class-action lawyer could bring a credible 
suit on behalf of the American Veteran patients against the United States Government, 
Organized Medicine, and the Universities affiliated with the VA. 

Mr. President, as I have persisted in my attempts to bring these issues to your 
attention (for in the end you are the final responsible and accountable party when all 
others below you have failed to acknowledge the issues), when will the lives 
compromised and sometimes lost and the salary-money wasted be addressed publicly— 
for the first time--by your administration? As I have previously stated to you, Mr. 
President: “It has not been justice nor consistent with promoting the general welfare 
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when citizens of our nation have been exposed to disparate provision of medical care 
through the indifference and, in some instances, contempt and arrogance displayed by 
some physicians towards those individuals—especially veteran patients.” As a former 
federal physician and a citizen of the United States, I have the responsibility and duty to 
bring such egregious situations to your awareness. | respectfully request once again an 
audience with you not for my benefit but on behalf of the Veteran patients—past, present, 
and in the future. I respectfully and dutifully await your response. 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Service, Edward Hines, Jr. VAH 
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150 Emerald Green Court 
Creve Coeur, MO 63141 
home: 314-991-2274 
office: 314-344-7463 
beeper: 314-908-9071 
fax: 314-344-7590 
Charles _Andrus@ssmh¢.com 
page 1 of 34 page fax 


November 30, 2005 


Melissa S. Bennett 
Deputy Assistant to the President 
And Director of Appointments and Scheduling 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 
202-456-5214 
faxes: 202-456-1647 (Office of the Counsel to the President) 
[phone: 202-456-7900] 
202-456-6279 (Office of the Counsel to the President) 
202-456-6208 (Melissa Bennett’s Office) 


Dear Ms. Bennett: 


Thank you so very much of your letter on behalf of the President of October 31, 2005. I 
can understand and appreciate the heavy demands on the President’s time that preclude 
most individual requests. Unfortunately, the issue is not my request to explain in person 
my concerns—rather the issues of allegations of patient abandonment, ghost/itinerant 
surgery, and civil/human rights violations are on a grand scale that have been 
subliminally condoned by agencies of the Executive Branch of the United States 
Government. 


In the November 2005 issue of the American Journal of Surgery, the VA has de facto 
attempted to respond to my submissions over the years regarding aberrancies in attending 
surgeon supervision of resident physicians.* Although there is a disclaimer on page|725 
of the article’ that states: “The opinions expressed are those of the authors and not 
necessarily those of the Department of Veterans Affairs or the U.S. government”, Ralph 
G. DePalma, M.D., F.A.C.S., Director, Surgical Services, Veterans Health 
Administration, U.S. Department of Veterans Affairs, on September 28, 2005, sent to me 
an e-mail° two months prior to the publication of this article confirming it as the official 
governmental response: “Thanks for all this, but the paper endorsed by NSQIP describes 
the current VA experience as will be published.” As you will read in my attached 
detailed analysis” of the article dated November 27, 2005, when one appropriately 
interprets the statistically findings of the paper’, one must conclude’: 
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In the cases in which the patients underwent operative care without the physical presence of the 
legally and morally responsible attending surgeons, the veteran patients were more likely to die, 
return to the OR for a subsequent operation(s), and be African-American rather than Caucasi 
That is documentation of de facto discriminatory delivery of medical care to veteran patients at 

has been provided by individual attending surgeons employed as part-time VA physicians who are 
faculty from the VA-affiliated universities*’*'*, has been known for 35 years by individuals in 
medical academia and organized medicine’™"®, and has been officially ignored which has resulted 
in the de facto condonin ning ( ‘aaa possibly encouragement) by the universities and elements within 
the federal government’” 


Also, the “VA” has now confirmed in this paper’ that over the six year review reported, 
39,577 patients underwent operative procedures without the responsible attending 
surgeon being physically present. (There will be general dismay when it is realized that 
in many of those cases the patients were not informed of the fact that the attending 
surgeon was not or would not be present.) 


In short, I am providing an abbreviation of this analysis by fax today to the offices of the 
Counsel to the President and yourself. It is my hope that Mr. Gerry and Ms. Miers will 
review this fax submission as well as the full packet that I will be sending through your 
office to the President in the coming days. As you will note, I will be submitting the 
complete packet’ (and a copy of this letter) as “Addendum to: Correspondence regarding 
the manuscript: Mortality Outcomes and Attending Surgeon Presence at the Time of 
Operation to the U.S. Copyright Office of the Library of Congress. I do respectfully 
request that after Mr. Gerry and Ms. Miers have time to assess that which I have 

submitted, that this analysis be provided to the President. I await his directions. 


Respectfully yours, 
Charles Andrus, M.D., F.A.C.S. 
former Physician and ‘Surgeon, Veterans Health Administration, U.S. Department of 


Veterans Affairs and former Chief, Surgical Services, Edward Hines, Jr. VAH, Chicago, 
Illinois 


cc: Office of the Counsel to the President 


Attachments: 


1. Andrus CH. Registration documentation of submitted relevant items to the 


U.S. Copyright Office of the Library of Congress. http://www.copyright.gov/ 
(2 pages) 


Z: Andrus CH: Letter of November 27, 2005 to the George W. Bush, President 
of the United States regarding reference 4 below: Itani KMF, DePalma RG, 
Schifftner T, Sanders KM, Chang BK, Henderson WG, Khuri SF: Surgical 
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resident supervision in the operating room and outcomes of care in Veterans 
Affairs hospitals. Am J Surg 2005; 190: 725-731. (12 pages) 


3. Andrus CH: Table I: Collection of References in the Medical Literature in 
which the NSQIP outcomes have been reported or the methodology explained. 


(6 pages) 


4. Itani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, Henderson 
WG, Khuri SF: Surgical resident supervision in the operating room and 
outcomes of care in Veterans Affairs hospitals. Am J Surg 2005; 190: 725- 
731. (Prior to sending these copies, I requested the guidance of personnel of 
the Copyright Office of the U.S. Library of Congress to confirm that such 
transmissions to The White House would be allowed under copyright 
regulations and statutes. After explaining my intent as this was to be 
educational, I was advised on November 22, 2005 that it was permitted.) (7 


pages) 


3: DePalma RG, Andrus CH: E-mail correspondence of September 2005 
applicable to reference 4: Itani KMF, DePalma RG, Schifftner T, Sanders 
KM, Chang BK, Henderson WG, Khuri SF: Surgical resident supervision in 
the operating room and outcomes of care in Veterans Affairs hospitals. Am J 
Surg 2005; 190: 725-731. (first page [of a 13 page e-mail] only with fax) 


6. Andrus CH: Cover letter to George W. Bush, President of the United States, 
November 29, 2005. (3 pages) 


2 Andrus CH: “Addendum to: Correspondence regarding the manuscript: 
Mortality Outcomes and Attending Surgeon Presence at the Time of 
Operation”, submitted to U.S. Library of Congress, November 30, 2005. 
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Chapter 11: Correspondence Regarding Aberrancies in 


Attending Surgeon Supervision of Resident Surgeons in the 


VA 


Charles Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Services, Edward Hines, Jr. VAH, Chicago, IL 


Former Professor and Vice-Chairman, Dept. of Surgery, Loyola University, Chicago, IL 


The following is an edited introductory explanation of the March 13, 2006 


submission of Correspondence Regarding Aberrancies in Attending Surgeon Supervision 


of Resident Surgeons in the VA to the U.S. Copyright Office of the Library of Congress 


based on the previous three introductory pages. As such, the order of this collection and 


the edited explanation that will follow have now been placed in a logical and--for the 


most part--chronological order while the reference numbering of the original explanation 


will be maintained. 


In the November 2005 issue of The American Journal of Surgery, two significant 


articles regarding resident supervision within the VA-University affiliation were 
published: 


l. Itani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, Henderson 
WG, Khuri SF: Surgical resident supervision in the operating room and 
outcomes of care in Veterans Affairs hospitals. Am J Surg 2005; 190: 725- 
git 


2. Longo WE, Cheadle W, Fink A, Kozol R, DePalma R, Rege R, Neumayer L, 


Tarpley J, Tarpley M, Joehl R, Miller TA, Rosedale D, Itani K: The role of 
the Veterans Affairs Medical Centers in patient care, surgical education, 
research and faculty development. Am J Surg 2005; 190: 662-675. 


Based on data from the VA National Surgical Quality Improvement Program (NSQIP), 
the article by Itani, et al’ reported in the first five tables of the article an extensive 
compendium of patient preoperative conditions, comorbidities, preoperative laboratory 
test results, intraoperative variables, and postoperative outcomes in 610,600 operations 
performed in the VA during the time period between 1998 and 2004. The operations 
listed under the title of “Attend 3” (39,577 cases) represented 39,577 cases in which it 
was documented that the operations were performed by resident surgeons without the 
physical presence for supervision of the attending (legally responsible) surgeon 
throughout the entire case. The authors of the paper concluded: “Between 1998 and 
2004, the level of resident supervision in the OR did not affect clinical outcomes 
adversely for surgical patients in the VA teaching hospitals” and “The present study 
should serve to allay any concerns about supervision of residents in the ORs within VA 
hospitals.” Unfortunately, those conclusions are contradicted by the statistical analysis 
the authors within the paper when one looks at absolute outcome parameters (e.g. 
parameters not subject to observer bias: “30-day mortality rate”, “Return to OR”, 
“Emergency case” and the distribution of supervision in relation to the race of the 
patients). An in-depth discussion regarding the outcomes that contradict the authors’ 
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of 


stated conclusions can be found in the sections of this Chapter that follow entitled: “Are 
Attending Surgeons Really Necessary?” and “Letter to the Editor.” As is stated in both 
sections with regards to those four absolute parameters, there is a significant difference 
weighted against the cases listed in the “Attend 3” group. 

The other article by Longo er a/’ is an outstanding lengthy (14 pages) and 
historically-complete “Position Paper” regarding the missions of the VA: patient care, 
surgical education, research, and faculty development. Unfortunately, within the body of 
the paper on page 665, the authors state: “A study just completed by Itani et al [7] shows 
that the former level 3 (attending supervision: attending immediately available, not in 
room) had not been associated with overall increased morbidity or mortality and, in fact 
was protective.” How can the authors state such when proportionately, a significantly 
higher number of veteran patients died in which the Attending Surgeon was not present? 
(1,054 deaths / 39,577 [2.66%] versus 13,387 deaths / 571,083 [2.34%] with a P value of 
<.0Q1) In the detailed discussions that follow: “Are Attending Surgeons Really 
Necessary?” and “Letter to the Editor’’, one will observe detrimental statistics in the 
physically unsupervised group reflected in the other absolute parameters as well. Those 
“absolute” statistics contradict the assertion in the paper by Longo et al’ that the staffing 
of an operation in absentia by the supervising attending surgeon is “protective”?! 

One might conclude from the previous passages within Dear Mr. President: “... 
for him who shall have borne the battle...” that there has been a general disregard to 
acknowledge or deal with the underlying issue of provision of disparate medical care to 
some patients by some attending physicians within the VA-University affiliation. The 
concluding correspondence in this Chapter is a duplication of my summary letter of 
March 4, 2006 to President George W. Bush which was previously discussed in Chapter 
pa 


2 


Thus, what follows in Chapter 11: Sources and Correspondence is the revised 
table of contents/explanation and chronology of Correspondence Regarding Aberrancies 
in Attending Surgeon Supervision of Resident Surgeons in the VA. 


‘Ttani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, Henderson WG, Khuri SF: 
Surgical resident supervision in the operating room and outcomes of care in Veterans Affairs 
hospitals. Am J Surg 2005; 190: 725-731. 


“Longo WE, Cheadle W, Fink A, Kozol R, DePalma R, Rege R, Neumayer L, Tarpley J, Tarpley 
M, Joehl R, Miller TA, Rosedale D, Itani K: The role of the Veterans Affairs Medical Centers in 
patient care, surgical education, research and faculty development. Am J Surg 2005; 190: 662- 
675. [Please note that this paper is labeled as a Position Paper without the disclaimer that 

accompanies reference #3 above: “The opinions expressed are those of the authors and not 
necessarily those of the Department of Veterans Affairs or the U.S. government.” Thus, as a 
Position Paper, this paper is an official opinion of the U.S. Department of Veterans Affairs and 
the U.S. government. ] {Please note that the first author, Walter E. Longo, M.D., F.A.C.S., who is now a 
professor at Yale University, was a fellow faculty member with me in the early 1990’ at St. Louis 
University. Dr. Longo, Dr. Cosgrove, and myself were co-editors of a book published in 1998: Andrus 
CH, Cosgrove JM, Longo WE: Minimally Invasive Surgery: Principles and Outcomes. London: Taylor & 
Francis, Inc., 1998. } 
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Revised explanation from the introductory pages of Correspondence Regarding 
Aberrancies in Attending Surgeon Supervision of Resident Surgeons in the VA of March 


13, 2006: 


Dear Reader: 


In my attempts to bring to public awareness aberrancies in the supervision of 
surgery residents and instances of attending surgeon involvement in absentia in the 


Chapter 11: Sources and Correspondence 


clinical care of Veteran patients, over the last several years I have documented for history 
pertinent correspondence by submissions to the Copyright Office of the U.S Library of 
Congress.’* Thus, this present submission is of the same vane and with a similar intent. 
Contained in the following sections are responses and correspondence with key 
individuals in this tragedy: 


Section 1: 


Section 2: 


Section 3: 


Section 4: 


Table of Contents 
Chapter 11: Sources and Correspondence!*® | 


Introductory comments regarding Correspondence Regarding — 
Aberrancies in Attending Surgeon Supervision of Resident 
Surgeons in the VA 


Cover letters of December 26-28, 2005 and the manuscript: Are 
Attending Surgeons Really Necessary? While somewhat in a light- 
hearted vane, Are Attending Surgeons Really Necessary? was an 
attempt to emphasize the importance of the Attending Surgeon’s 
presence at the time of operation and initially address the two 
articles"'"* in the November issue of The American Journal of 
Surgery. 


Correspondence with the U.S. National Library of Medicine and 
the International Committee of Medical Journal Editors (ICMJE) 
regarding the aforementioned article and issues of aberrancies in 
the supervision of surgery residents by attending faculty surgeons. 
In the e-mail of January 19, 2006, I was directed by the ICMJE to 
submit my concerns as are stated in the aforementioned | 

subsequently rejected Letter to the Editor to the American Journal 
of Surgery: “...The ICMJE believes that, when readers have 
concerns such as yours, the most appropriate cource (sic: course) 
of action is to raise these concerns in letters to the editors....” 


Cover letter of January 23, 2006 to The American Journal of 
Surgery and the submission of the “Letter to the Editor” as per the 
suggestion of the International Committee of Medical Journal — 
Editors (ICMJE) in Section 3. 
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Section 5: Rejection letter by four reviewers for The American Journal of 
Surgery regarding the “Letter to the Editor” in Section 4 that had 
been suggested by the ICMJE. 


Section 6: A response letter to Kirby I. Bland, M.D.., F.A.C.S., Editor-in- 
Chief, The American Journal of Surgery regarding the rejection 
(Section 5) of the Letter to the Editor in Section 4 regarding a 
recently published study entitled: Surgical resident supervision in 
the operating room and outcomes of care in Veterans Affairs 
hospitals.’ From the conclusion stated in the abstract of that 
paper, a Position Paper’ has also been published which states: “A 
study just completed by Itani et al [7] shows that the former level 3 
(attending supervision: attending immediately available, not in 
room) had not been associated with overall increased morbidity or 
mortality and, in fact, was protective.” In layman’s terms, this 
suggests that it was more beneficial to the patient when the 
responsible attending surgeon-of-record was not physically present 
during the performance of an operation at any time during the 
operation. 


Section 7: Handwritten letter of January 24, 2006 to Ms. Bennett, Deputy 
Assistant to the President and Director of Appointments and 
Scheduling. This correspondence attempted to bring to President 
Bush’s awareness the Letter to the Editor that had been submitted 
to the American Journal of Surgery and its significance. 


Section 8: January 30, 2006 response letter from Ms. Bennett and the 
summary response letter to President George W. Bush 
on the 141 anniversary of President Lincoln’s promise 
during his second inaugural address: 
“*,..to care for him who shall have borne the battle. ..”!° 


Section 9: E-mail correspondence of February 22, 2006, with John Grippi, 
M.D., the physician who directs the VA Medical/Legal Review 
Boards for the Veterans Health Administration regarding 
assignment of culpability of physicians involved in malpractice 
cases that have been settled or lost by the U.S. government.’ 


‘Andrus CH, Andrus CH: Ethical Issues in “Medicine” that touched our family. TXul- 
145-557, November 10, 2003.. 


“Andrus CH: Correspondence from the US Office of Special Counsel in Andrus v. VA 
and allegations of obstruction of justice. ©TXu-1-165-703, March 16, 2004. 


*Andrus CH: To care for him who shall have borne the battle and for his widow and his 
orphan. ©TXu-1-173-542, April 5, 2004. 
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*Andrus CH: Rationing of medical care and the election of 2004. ©TXu-1-192-071, 
October 7, 2004. 


>Andrus CH: To care for him who shall have borne the battle and for his widow and his 
orphan. (additional text) ©TXu-1-196-220, August 24, 2004. 


°Andrus CH: “Primum non nocere” and practicing ethics in medicine in this era of “the 
bottom line.” ©TXu-1-203-831, September 16, 2004. 


"Andrus CH: Correspondence regarding the manuscript Morality outcomes and attending 
surgeon presence at the time of operation. ©TXu-1-262-126, August 29, 2005. 


“Andrus CH: Addendum to: Correspondence regarding the manuscript Morality 
outcomes and attending surgeon presence at the time of operation. OTXu-1-274-328, 
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Paper without the disclaimer that accompanies reference #3 above: “The opinions 
expressed are those of the authors and not necessarily those of the Department of 
Veterans Affairs or the U.S. government.” Thus, as a Position Paper, this paper is an 


official opinion of the U.S. Department of Veterans Affairs and the U.S. government. ] 
{Please note that the first author, Walter E. Longo, M.D., F.A.C.S., who is now a professor at Yale 

University, was a fellow faculty member with me in the early 1990’ at St. Louis University. Dr. Longo, Dr. 
Cosgrove, and myself were co-editors of a book published in 1998: Andrus CH, Cosgrove JM, Longo WE: 
Minimally Invasive Surgery: Principles and Outcomes. London: Taylor & Francis, Inc., 1998.} 


Section 2: Cover letters of December 26-28, 2005 and the manuscript: Are Attending 
Surgeons Really Necessary? While Are Attending Surgeons Really Necessary? was 
written in a light-hearted vane, this was an attempt to emphasize the importance of the 
Attending Surgeon’s presence in the OR. | 
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Subject Re: Surgical resident supervision in the OR and outcomes of 
care in the VA 


150 Emerald Green Court 
Creve Coeur, MO 63141 
314-991-2274 


December 26, 2005 


Editors and Editorial Advisory Board—U.S. members only 
The American Journal of Surgery 
Officers of the Association of VA Surgeons 
c/o Kirby I. Bland, M.D., F.A.C.S. 
Editor-in-Chief, The American Journal of Surgery 
Professor and Chairman, Department of Surgery 
University of Alabama at Birmingham 
1530 3rd Avenue South/502 BDB 
Birmingham, AL 35294-0012 

205-975-5000 


Re: Manuscript: Are Attending Surgeons Really Necessary? 
Dear Editors, Editorial Advisory Board, and Officers of the AVAS: 


Attached is a manuscript (in response to Itanj ef al{?] ) entitled: “Are Attending Surgeons 
Really Necessary?” for your review and comment. I will submit directly to Dr. Bland the 

original and mandatory three copies of this manuscript. I have submitted the manuscript without 
inclusion of a mandated abstract, key words, 2-3 sentence summary, and standard 
Abstract-Introduction-Methods-Results-Conclusions format not because I wish to disregard the 
submission checklist and instructions to authors but because I ask all the editors guidance on how 
best to counter the erroneous abstract-conclusion phrase in Itani et al/1] within the electronic 

world of Medline. For the phrase: “‘...the level of resident supervision in the OR did not affect 
clinical outcomes adversely for surgical patients in the VA teaching hospitals” will forever be the 
-only conclusion viewed by most who review the abstract on PubMed when they type in the key 
words: Resident; Surgery; Supervision; Outcome; Mortality; and/or Morbidity[1]. 
Early in the Fall of this year after submitting my response[2] to The American Journal of Surgery 
regarding the rejection to publish: “Morality Outcomes and Attending Surgeon Presence at the 


Time of Operation”, it finally dawned on me what that little article truly meant: Attending 


Surgeon Presence at the Time of Operation had possibly not been considered an “Independent 
Variable” in the linear regression analysis of the VA NSQIP for probably at least the first decade 
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of its existence. As such, any articles published attempting to demonstrate the influential 
operative factors in outcome from the VA NSQIP between its inception and sometime in the 
early part of this present decade may have presented skewed results and conclusions. Realizing 
this possibility, I called the Office of the Executive Director of the American College of 
Surgeons, Thomas Russell, M.D,, F.A.C,S., only to find that he was out at a meeting. It was 
suggested by his secretary that I call R. Scott Jones, M.D., F.A.C.S., Director of the ACS NSQIP 
project, who spoke with me for about a half-hour confirming that the ACS NSQIP now includes 
attending surgeon involvement in the data collection per case, Ile suggested I call the Office of 
Ralph DePalma, M.D., F.A.C.S., National Director of Surgery, Patient Care Services, Veterans 
Health Administration. U.S Department of Veterans Affairs—which I did, | 


Although Dr. DePalma was not immediately in his office, he returned my call asking why I was. 
concerned about such things since I was no longer part of the VA and stating that in November a 
paper of Dr. Itani’s would come out that would put my concerns to rest. He stated that there was 
no trouble found with regards to Attending Surgeon supervision. When I persisted in my query, 
he suggested I call Dr. Itani, Chief of Surgery, West Roxbury VAMC, Boston, MA, and provided 
Dr. Itani’s phone number to me. I immediately called Dr. Itani’s office and asked that he return 
my call when he received the message. The next day, Dr. Itani returned my call and immediately 
asked how I was and queried why he had not seen me at recent AVAS meetings. It immediately 
became obvious that Dr. Itani probably knew little of what had occurred to the former Chief of 
Surgery of the Edward Hines, Jr. VAH and what issues he had attempted to raise before the ABS, 
the ACS, the RRC-Surgery—ACGME, the U.S. Department of Veterans Affairs, the Office of 
the U.S. Special Counsel, the U.S. Department of Justice, the U.S. Court of Appeals for the 
Federal Circuit, the U.S. House of Representatives Veterans Affairs Committee, and the 
President of the United States.[3-9] In our discussion, | stated that it had been my impression 
from my conversation with Dr. DePalma that in Dr. Itani’s study, they had found no significance 
in the absence of Attending Surgeons at the time of operation. There was a long pause from Dr. 
Itani and then he stated that there had been significance noted but by the end of the study, 
Attending Surgeon non-presence at the time of operation had diminished to only about 2% and 
were mainly minor cases. After my conversation with Dr. Itani, 1 composed and sent an e-mail 
correspondence to Dr. DePalma.[10] His response was: “Thanks for all this, but the paper 
endorsed by NSQIP describes the current VA experience as will be published.” Well, that was 
indeed a definitive statement that emphatically would put my concerns to rest! Thus, attached is 
the manuscript that now lies before you. 


The definite statement in Dr. DePalma’s question asking why I was so interested in Attending 
Surgeon supervision—‘for you are no longer in the VA”—is a truism. I am no longer in the VA 
and, for that matter, ] am no longer in academic surgery. Although I am no longer a Surgeon and 
Chief of Surgery in the VA, no longer a Professor or Vice-Chairman of a Department of Surgery, 
and no longer a participant in resident or medical student education, I am still a Fellow of the 
American College of Surgeons, a general surgeon, and a physician. So my response to why my 
interest is quite simple: No matter how itinerant or ghost surgery may be disguised or 
minimized, it violates the principles that we have all sworn to uphold, In the 2005 Presidential 
Address: Crises in humanity[1I] , Kathryn D. Anderson, M.D., F.A.C.S., F.R.C.S., the 
President of the American College of Surgeons, emphasized that which J have tried to champion 
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before your eyes: 


But let’s stop for a minute and define the real problem. 1 believe it is this: there is less 
and less of an outlet for the charitable desire to truly serve our patients. We need to work harder 
and morc efficiently in order to make ends meet and therefore spend less time with each patient. 
We must deal with more and more bureaucratic mandates, which we don’t necessarily believe 
enhance patient care. And this is frustrating. 

So what are my suggested solutions for this present-day crisis in humanity? 

Never forget why you went into medicine in the first place. You can’t always be clever, 
but you can always be kind. Remember the Fellows Pledge you just recited with John Gage, 
M.D., F.A.C.S., ACS Secretary; “...I will place the welfare and rights of my patients above all 
else. 1 promise to deal with each patient as | would wish to be dealt with if I was in his position.” 
There are no unimportant acts of kindness and we, as well as our patients, will be the 
beneficiaries. 


The call to the steadfastness of heart of which Dr. Anderson speaks must come from within each 
of us as Surgeons. As James Cardinal Gibbons advised a century ago[12]: 


Reform must come from within, not from without. You cannot legislate for virtue. 


Although over the years I may have succeeded in delivering myself into surgical obscurity 
divorced from government service and academic responsibilities, would I do it all again to 
hopefully change the mindset of just one additional surgeon and thus possibly affect some future 
patient encounter, operation, and/or outcome?—Y ou better believe it! Thus, I plead with you 
today, the Editors and Editorial Advisory Board of The American Journal of Surgery and the 
Officers of the Association of VA Surgeons, consider the submission before you. It 1s 35 years 
overdue. The potential adverse ramifications to our profession and our individual ways of life 
could be profound and possibly staggering, but reaffirmation to that which we should always 
hold dear to our profession is paramount—and because it is the right thing to do! 


Respectfully yours, 
/ “A Ca 4 i vy) £ 1 
Uhontes Jt. dadaus, ald 


Charles Andrus, M.D., F.A.C.5. 
Former Chief, Surgery Services, Edward Hines, Jr. V AH, Chicago 
Former Professor and Vice-Chairman, Department of Surgery, Loyola University, Chicago 


Home: 150 Emerald Green Court 
Creve Coeur, MO 63141 
Home phone: 314-991-2274 
Home e-mail: CAndrus600@aol.com 
Office phone: 314-344-7463 
Office e-mail: Charles Andrus@ssmhe.com 
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Letter to the Editor: 

We should acknowledge the service the authors[1], the VA National Surgical 
Quality Improvement Program (VA NSQIP)[2], and The American Journal of Surgeryf 1] 
have provided the American people in the publishing of: “Surgical resident supervision in 
the operating room and outcomes of care in Veterans Affairs hospitals.” Unlike most 
articles in the Medical Literature, this analytical paper[1] reports on the 6-year 


demographics and statistics of the VA NSQIP regarding the population of veteran 


patients who underwent operation within the medical centers of the U.S. Department of 
Veterans Affairs between 1998 and 2004. Res ipsa loquitur: the results are that of a 
population and thus absolute outcomes are the plain and simple reality of that specific 
population of patients. Absolute outcomes in this analytical paper are those facts not 
subject to observer bias and interpretation: e.g.: race distribution, return to the operating 
room, emergency vs. elective cases, and death: From the numbers and percentages 


reported[1], the following table can be constructed: 


Attend Surgeon Not Present Attending Surgeon Present 

Attend 3 (N= 39,577) Attend 0,1,2 (N= 571,083) 
Caucasian 28,780 (72.72%) 438,763 (76.83%) 
African American 9,079 (22.94%) 97,598 (17.09%) 
Asian (American) 1,488 ( 3.76%) 30,896 ( 5.41%) 
Native American 150 ( 0.38%) 1,999 ( 0.35%) 
Return to OR 4,052 (10.52%) 46,755 ( 8.19%) 
Emergency Case 5,080 (12.84%) 38,785 ( 6.79%) 


30-day mortality rate 1,054 ( 2.66%) 13,387 ( 2.34%) 
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During the reported time period, the veteran patients who underwent operation 
without the attending surgeon-of-record present during the operation were more likely 
proportionately to have been African or Native American, returned to the OR, 
underwent emergency operations (vs. electively scheduled operations), and to have 
died. While the Medical Profession ostensibly condemns ghost surgery[3-4], during this 
time reported period, 39,577 patients[1] underwent operation without the attending 
surgeon-of-record present throughout the entire performance of the operation. 

While this article attempts to justify attending surgeon absenteeism at the time of 
operation by promoting graduated surgery resident responsibility, we have seemingly 
compromised disparately the welfare of some veteran patients towards that goal and have 
seemingly disregarded the equitable ee of our promise to the American veteran: 
‘*...to care for him who shall have borne the battle, and for his widow, and his 
orphan...”[5] With an eye towards the future, the article: “Surgical resident supervision 
in the operating room and outcomes of care in Veterans Affairs hospitals” provides all of 
us the opportunity to reaffirm our collective commitment to Our Country’s foundational 
guarantees for all Americans: “We hold these truths to be self-evident, that all men are 
dies equal, that they are endowed by their Creator with certain unalienable Rights, that 


among these are Life, Liberty, and the pursuit of Happiness.”[6] 


ke. Kgl be 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Services, Edward Hines, Jr. VAH, Chicago 
Former Professor and Vice-chair, Department of Surgery, Loyola University, Chicago 
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U.S. Veterans that have been experienced by some Veteran patients and their 
families.” 


Goldrich MS. Letter of encouragement regarding Ethical issues in 
“Medicine” that Touched our Family [OTXu1-145-557, November 10, 2003] 
from the AMA Council on Ethical and Judicial Affairs, February 23, 2004. 
With this letter of February 23, 2004, the AMA Council on Ethical and 
Judicial Affairs attached a copy of “E-8.16 Substitution of Surgeon without 
Patient’s Knowledge or Consent.” Both a copy of the letter and the copy of E- 
8.16 sent to Dr. Andrus by the AMA Council on Ethical and Judicial Affairs 
are included in Andrus CH: To Care for Him Who Shall Have Borne the 
Battle, And for his Widow, and his Orphan—a. Lincoln, O©TXKul-173-542, 
March 16, 2004. This document is also in a revised subsequent version with a 
cover letter, table of contents, and correspondence with the Office of the 
Counsel to the President, OTXu1-196-220, August 24, 2004 and in Andrus 
CH: Rationing of Medical Care and the Election of 2004, ©Txul-192-071, 
October 7, 2004 in which this letter is also an electronic attachment on the 
accompanying CD as: 

6.8 AMA Council Ethics and Judicial_Affairs 2 23 2004.pdf) [E-8.16 
can be accessed at: http://www.ama-assn.org/ama/pub/category/8506.htm! 
and was last accessed on January 23, 2006. 


American College of Surgeons. Statement on Principles, II. Relation of the 
Surgeon to the Patient, D. The Operation - Responsibility of the Surgeon, 
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http://www. facs.org/fellows_info/statements/stonprin.html (Last accessed, 
January 23, 2006.) | 


Lincoln A. Second Inaugural Address, March 4, 1865. 
http://www.ourdocuments.gov/doc.php?flash=old&doc=3 8# (Last accessed, 


January 23, 2006) 


Jefferson T. Declaration of Independence. July 4, 1776) 
http://www. archives. gov/national-archives- 
experience/charters/declaration_zoom_ | -html (Last accessed, January 23, — 
2006) 
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Section 5: Rejection letter by four reviewers for The American Journal of Surgery 
regarding the “Letter to the Editor” in Section 4 that had been suggested by the ICMJE. 


The 
American Journal of Surgery° 


Kirby |. Bland, MD 
Editor-in-Chief 
February 8, 2006 
Department of Surgery 
University of Alabama at Birmingham 
Birmingham, AL 35294 
Tel: (205) 975-2194 


Fax: (205)975-21@farles H. Andrus, M.D., F.A.C.S. 
150 Emerald Green Court 
Creve Coeur, MO 63141 


Re: Letter to the Editor submitted to AVS 
Dear Dr. Andrus: 


The above-mentioned manuscript/letter to the editor has been reviewed by two or more experts, 
and I am sorry to have to inform you that we are unable to publish it in The American Journal of 
Surgery. This decision was reached on the basis of the referees’ comments. 


Reviewer #1: The author has no statistical basis to support his statements. One could argue the 
converse — despite a two-fold increase in emergent cases the outcome was similar. The racial 
issue is not entirely valid — perhaps more African-Americans required emergent operations. I do 
not believe there is a significant difference in Native Americans. 


Reviewer #2: The Letter to the Editor from Dr. Andrus is poorly written and overly subjective. I 
would recommend not publishing this correspondence. 


Reviewer 3#: The Letter to the Editor regarding the manuscript entitled “Surgical Resident 
Supervision in the Operating Room and Outcomes of Care in Veteran’s Affairs Hospitals” 
published in the American Journal of Surgery is very ethereal and it is difficult for the reader to 
grasp the point, which the author is attempting to make. In the articie by Itani, et al, they 
conclude that statistically it does not make much difference whether the attending surgeon is in 
the operating room for the entire operative procedure on all cases with respect to morbidity and 
mortality. Only 15% of the patients in the article by Itani and associates were in the category in 
which the attending surgeon was not continuously present. The author of the Letter to the Editor _ 
suggests that the manuscript supports “ghost surgery,” which is not indicated in the manuscript as 
being present. References 2 and 3 are unusually lengthy and references 5 and 6 do not appear 
appropriate in a critique of a current scientific presentation. This reviewer would suggest that the 
author of this Letter to the Editor state in more clear terms what his primary concerns are about | 


the manuscript by Itani et al so that the reader can learn from his letter rather than becoming | 
confused. 


Reviewer #4: This letter should not be published. I do not know if the extrapolated data from 
Itani et al is correctly extrapolated. To my read, the slightly higher death rate when attending not 
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present is more related to twice as many emergency cases in the not present column than anything 


else. I do not think this letter should be published in A/S: 


I regret having to send you this negative decision; I can appreciate the time and effort that you 
must have expended in preparing this submission. I hope that it will not discourage you from 
submitting scientific manuscripts to The American Journal of Surgery in the future. Please note 
that online submission is now required at http://ees.elsevier.com/ajs. 


I am enclosing your check for $300 for rapid review. Unfortunately, I do not have a mechanism 
at UAB for a checking account per se and am not able to offer rapid reviews. This has not been 
deleted from the journal instructions yet, and I apologize for any inconvenience this may have 
caused. 


Sincerely yours, 


} 
I. Bland, M.D. 
itor-in-Chief 
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Section 6: A response letter to Kirby I. Bland, M.D., F.A.C.S., Editor-in-Chief, The 
American Journal of Surgery. 


150 Emerald Green Court 

Creve Coeur, MO 63141 
Home: 314-991-2274 
Office: 314-344-7463 
Fax: 314-344-7590 


March 4, 2006 


Kirby I, Bland, M.D., F.A.C.S. 

Editor-in-Chief, The American Journal of Surgery 

Department of Surgery, University of Alabama at Birmingham 
Birmingham, AL 35294 


Re: Rejection of the “Letter to the Editor” regarding Itani et al.: Surgical 
resident supervision in the operating room and outcomes of care in Veterans Affairs 
hospitals. Am J Surg 2005; 190: 725-731.° 


Dear Dr. Bland: 


I was indeed saddened in my receipt of the rej ection’ by the editors of The American 
Journal of Surgery of my letter-to-the-editor submission” regarding Surgical resident 
supervision in the operating room and outcomes of care in Veterans Affairs hospitals.° 
As the rejection was unfortunately predictable, it was consistent with the pervasive 
mindset in our profession that the level and amount of medical care provided individual 
patients is markedly dependent on such extraneous factors as their financial and social 
status in our society. 


As I stated quite specifically in my previous submission, Surgical resident supervision in 
the operating room and outcomes of care in Veterans Affairs hospitals’ is reporting ona 
population of patients—all those who underwent operation in the VA over a six year 
period. Percentages of mortalities, return to the operating room, and emergency cases are 
absolutes; not probabilities nor estimates; and equivalent to “batting averages”—thus, 
statistical modeling is not really necessary and can be confusing. To set the record 
straight, an “Attend 3” supervision level did not mean that the attending surgeon was not 
continuously present during the operation. It meant that the attending surgeon-of-record, 
the morally and legally responsible physician, was never present during any part of the 
operation. All that the attending surgeon in any of those 39,577 cases had to do to 
convert the case to the category “All other cases” was to show up in the operating suite 
and the circulating nurse would have upgraded the case documentation to an Attend 2. 
The twice more-likely unsupervised emergency cases [12.84% as “Attend 3” (5,080 of 
39,577 patients) versus 6.79% as “All other cases” (38,785 of 571,083 patients)] signifies 
that the attending surgeon-of-record was never present in the operating room suite— 
being instead at the university, at a private office, at home, or some other place in the 
universe besides the operating room where the patient lay. 
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The real tragedy is that in another paper® published in the same volume of The Americar 


Journal of Surgery, the statement is made: “A study just completed by Itani et al [7] 


shows that the former level 3 (attending surgeon: attending immediately available, not in 
room) had not been associated with overall increased morbidity or mortality and, in fact 


was protective.” This other paper’ entitled: The role of the Veterans Affairs Medical 


Centers in patient care, surgical education, research and faculty development which has 


been written by outstanding surgeons who are faculty at prestigious universities in this 


country does not contain the standard disclaimer’: “The opinions expressed are those of 


the authors and not necessarily those of the Department of Veterans Affairs or the U.S. 


government” and is labeled by The American Journal of Surgery as a “Position paper.” 


In laymen’s terms, with the de facto “seal of approval” of The American Journal of 
Surgery and the U.S. Department of Veterans Affairs, the expression “...was protective 
means that the patients were supposedly safer when the supervising instructor, an 
attending surgeon-of-record, the morally and legally responsible individual, was in 
absentia. (This statement is contradicted by the small (2.66% vs. 2.34%) but 
significantly higher 30-day mortality rate’ (remember we are dealing with a population) 


in the “Attend 3 group” where the attending surgeon-of-record was never present during 


the operation in any capacity.) 


he 


b 


+3 


While disputing one sentence in a 14-page article may be portrayed as reductio ad 


absurdum on my part, the fact is that one sentence epitomizes the obfuscation by our 
profession regarding a double standard in resident education between the private and 
public sector that goes back decades. As you are the Chairman of the Department of 
Surgery of the University of Alabama at Birmingham, I would dare say that you would 


never recommend as acceptable to the faculty, the residents, the patients, or the dean that 


operations should be performed with the responsible attending surgeon-of-record in 


absentia. At the university hospital, to bill a professional fee for such services would be 
considered fraudulent and proscribed under Intermediary Letter 372 (IL-372)’. Beginning 
in 1996 with the application and implementation of the twenty-seven year old IL-372 of 


April 1969, the teaching hospitals of America have subsequently paid in fines and 


penalties about a quarter of a billion dollars in response to adverse decisions rendered by 


the Inspector General’s Office of the ue S. Departments of Health and Human Services 
and Justice through | the PATH audits®’ (Physicians at Teaching Hospitals). Although 
organized medicine®” has attempted to portray these fines and penalties resultant from 


these adverse settlements as just coding errors and the U.S. government being extremely 


heavy-handed, the basis of IL-372 and the subsequent PATH audits were grounded in the 


observations of the previous double-billing practices for professional services of teaching 


physicians under Medicare Part B when they were not present during operations, 


procedures, and patient-encounters performed solely by residents whose salaries are paid 


directly to the teaching hospitals by Medicare. 


While during 1969-1970, the U.S. Department of Health, Education, and Welfare 


and the -. S. Senate were investigating these practices in the teaching hospitals other than 


the VA'°, the Veterans Affairs Committee of the U.S. House of Representatives was 
écnduchns a similar investi gation!" a 
Veterans’ Hospital and Other Stations. (The “Other Stations” were multiple other 
university-VA affiliations around the length and breadth of this nation.) In February 
1970, Mare J. Musser, M.D., then Chief Medical Director of the Veterans Health 
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entitled: Irregularities at the Salt Lake City, Utah, 


Administration, issued guidelines'* regarding attending physician responsibilities which 
were met with objection by at least one university dean'* who was subsequently 
rebuked'* by the Chairman of the Veterans Affairs Committee, Congressman Orlin E. 
Teague of Texas. While since 1996 the non-VA teaching hospitals have been persuaded 
to comply with the tenets of [L-372 by the now ever-present specter and threat of a 
PATH audit, the practice in the VA continued and has now been documented’ with 
regards to operating room cases in the American Journal of Surgery in November 2005. 
(In the reported six year period, 39, 577 patients were documented as “Attend 3” in | 
which the attending surgeon-of-record was never present during any part of the operatiot 
even though the attending surgeon-of-record was receiving either a salary (~$11,000 
annually per “eighth” of employment) as a part-time physician of the VA or asa 
consultant physician ($75/day)]. While such financial reimbursement may not be 
equivalent to that in the non-VA sector, all these physicians have contractual agreements 
with the United States government as well as they have a basic moral and ethical 
obligation to each and every patient under their nominal attending-of-record medical care 
_ responsibilities. For that matter, as Fellows of the American College of Surgeons, we 
have all promised'®: “I promise to deal with each patient as I would wish to be dealt 
with were I in his position.” 

In 1986, James A. Pittman, Jr., M.D., Dean, University of Alabama School of 
Medicine, University of Alabama at Birmingham obtained permission from Little, Brown 
and Company, Inc., to reprint the 1960 book'’: Ring the Night Bell—The autobiography 
of a surgeon. Dr. Pittman wrote in his forward: 


pet 


Ring the Night Bell was and remains unique among these books describing the VA 
medical care system. Not only does it delve into that extensive system of public medical care, but 
it also is permeated with pithy statements and sound medical philosophy. Paul Magnuson lived 
his convictions, especially when it came to the practice of medicine. He once told a VA 
administrator, a presidential appointee and his boss in the organization, “I'm not working for you. 
[ never in my life worked for anybody but a patient.” 


When I spoke with Dr. Pittman several years ago thanking him for having reprinted Ring 
the Night Bell, it was obvious that he had anticipated that by providing that book to 
young physicians he would hopefully be preserving for history the intent of the founders 
of the University/VA affiliation (Drs. Hawley and Magnuson, General Bradley, and 
President Truman). Those 39,577 recently reported cases’ of attending surgeons in 

absentia and the 63 malpractice cases! resultant from substandard resident supervision 
lost by the U.S. government during roughly that same time-period would have potentially 
been diminished in number had the attending physicians-of-record employed by the U.S. 
government through the VA/University affiliations applied Dr. Magnuson’s admonition 
equitably to all their patients: “I never in my life worked for anybody but a patient.” 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgery Services, Edward Hines, Jr. VAH, Chicago 


Former Professor and Vice-Chairman, Dept. of Surgery, Loyola University, Chicago 


— 


7 


Respectfully yours, 
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Section 7: 


to the President and Director of Appointments and Scheduling. This correspondence 
attempted to bring to President Bush’s awareness the Letter to the Editor that had been 
submitted to the American Journal of Surgery and its significance. 


koe. MMe bematl- Vhaa #20l -W6S-6208 


Abe.” 

por Rew ’ foamy f calcelataa 
feb fon men hr np (tba d. 
b hncncl Hh oe a 
OB ge. ne Bye B59 freer Lang eBags 


) Wingll pobet het hs gpl 
ON nA gronan Lane tek ta rae 
IO at ci tener 


Handwritten letter of January 24, 2006 to Ms. Bennett, Deputy Assistant 


[50 Lihat Lae Cf 

Crave ein. Mo 63/4 / 
keane: LS -GY-227Y 
Offre VY IY-24E3 
bepn: 30e7. FOF 507 


Abba dial Mthvdf the er  « plot ttt eal 


a ee ae ee ee ae ee es 


2/27/2024 
327 of 536 


ital Lbaact yr 
Ci dina Y Kahl ul Chee "eg ante" 
A) th; att. & the abtr’ AE lh kal 
BO tie Pinion loot bs mitt. Lebap A deni, 
Lo net hate, Wit Me lela.” be, rb 
[AIS for porary Teron "= done, ob 
Caperfocll,, deve Tle fhanedat  etbaclire 


Tig 
Aa a, 


Chapter 12: Veterans Health Administration Under Secretary for Health 
— A Crucial but Precarious Job 


In preparing this draft manuscript, this important chapter is the least developed. Since 
1946 to the present, the controversies that have risen to Congressional concern and public 
outrage had all been foundationally related: Delay and denial of the provision of appropriate, 
timely medical care to each and every Veteran patient. The physicians that have filled the 
role of what is today the Under Secretary for Health (USH), Veterans Health Administration 
(VHA), U.S Department of Veterans Affairs were all honorable, focused, dedicated individuals. 
Their individual histories are outlined in Table I of my 2004 application which is section 2, 
pages | —9: 


Table I: Chief Medical Directors of the Department of Medicine & Surgery (1946 - 
1989) and the Veterans Health Services and Research Administration (1989 — 1991) of the 
Veterans Administration and the Under Secretary for Health, Veterans Health 
Administration, Department of Veterans Affairs (1991 — 2004). 


The references of publications of these individuals cover the next 18 pages and speak of 
their ideals of ethics, standards in patient care, and the importance of the VA-University 
affiliation for the Care of Veterans, the training of future physicians, and federally funded 
research through the VA. Many of these articles have brought these physicians squarely at odds 
with Organized Medicine, the Medical Schools, and individuals within the U.S. government 
over the years. As a nation, we need to listen and adhere to their collective proposals, goals, 
and admonitions for what is today the Veterans Health Administration, U.S. Department of 
Veterans Affairs. Only, in such a way, will we fulfill President Abraham Lincoln’s promise 
from us to the all Veterans—past, present, and future: 


...to care for him who shall have borne the battle, and for his widow, and his orphan...! 


P.S. David Shulkin, M.D., who was chosen by the Obama Administration to succeed the 
previous VHA USH, Robert Petzel, M.D. in 2014, in 2017, was nominated by President Trump 
and confirmed by the Senate by unanimous vote to become the ninth Secretary of Veterans 
Affairs. Dr. Shulkin's subsequent book's title somewhat parallels and epitomizes the title of this 
chapter: It Shouldn't Be This Hard to Serve Your Country -- Our Broken Government and the 
Plight of Veterans. 
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DEPARTMENT OF VETERANS AFFAIRS 
2004 UNDER SECRETARY FOR HEALTH COMMISSION 


Not to Applicants: The information requested below provides a summary of 
your| professional background that will be used by the Commission in evaluating 
your candidacy for the Under Secretary for Health position. This summary will be 
used in conjunction with all documents you submit in your application package. 
Youlare encouraged to be as thorough as possible to provide the Commission 
with the most complete and extensive understanding under each category and 
how it might relate to broadening your overall credentials for this position. 


NAME: Charles H. Andrus, M.D., F.A.C.S. 


“s Citizenship (Y/N): Yes, born on March 28, 1953, San Francisco, CA 


Undergraduate 
School: University of San Francisco Major: Chemistry 
San Francisco, CA 94117 
Degree: BS in Chemistry (Amer. Chemical Year of Degree: 1975 
Soc.) approved degree) summa cum laude 


EDUCATION 


Major: Two summer courses only (1972 & 
1973): General Zoology and General Botany 


School: Calif State University at San Francisco, 
Holloway Ave., San Francisco, CA 94132 


Degree: NA ~S~S*~=“~*~“‘“~CS~*~*~S*dC a OF Degrive: NVA 
Graduate 


School: N/A 
ree ttsts‘“‘CNCC(*d‘Y@@rcof Degree: 


School: St. Louis University School of Degree (MD): M.D. 
Medicine, 1402 South Grand Blvd., St. Louis, 
MO 63104 
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POST GRADUATE MEDICAL TRAINING 


Residencies 


ochool: St. Louis University - Pediatrics, 
Cardinal Glennon Memorial Hospital for 
Children 

1465 South Grand Bivd. 

St. Louis, MO 63104 


Specialty: Pediatrics La 


Dates: July 1, 1979 — June 30, 1981 


school: St. Louis University - General Surgery Dates: July 1, 1981 — June 30, 1986 
The University Hospital | 
3635 Vista Avenue at Grand Blvd. 7 
P.O. Box 15250 
St. Louis, MO 63110-0250 | 

, Le 
Specialty: General Surgery 


Fellowships 


School/institution: Surgical Endoscopy Dates: Jan 1, 1987 — June 30, 1987 
Mt. Sinai Medical Center 


One Mt. Sinai Drive 


Cleveland, OH 44106-4198 3 
(Surgical Endoscopy fellowship was under the ; 
mentorship of Jeffrey Ponsky, M.D., F.A.C.S., Li 
Chairman of the Department of Surgery, Mt. 
Sinai Medical Center and a Professor of Surgery, | 
Case Western Reserve University, Cleveland, LL 
OH) 
La 
r 
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LICENSES AND CERTIFICATIONS 
Medical Licenses 


State: 9/19/1980 Missoun State R8A85 


Expiration Date: 1/31/2006 


036-093 146 


State: 1996 Nitnois 


Expiration Date: 7/31/2005 


State: 11/7/2001 California G 86301 


Expiration Date: 3/31/2005 


Board Certifications 


Board of Surgery 2/25/1987 No. 32104 
Recertified 1994 until 2007 


Obtained: 1987 


Specialty: American 
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HEALTH CARE EXECUTIVE MANAGEMENT 


Please provide the following information for all positions held that demonstrate 
your qualifications/experience for this vacancy. Begin with the most recent. 


Organization: San Joaquin General Hospital 


Position Title: Vice-Chairman, Department of Surgery 

Associate Director, Surgery Residency Program 

Chief, Surgical Endoscopy 

Chairman, Tissue and Transfusion Committee 

Member of the Institutional Review Board 

President-elect of the SJGH Medical Staff 

Dates Held: 2002tothepresent 
Description of Responsibilities: (brief description that demonstrates ability in the 

medical profession, health care administration, fiscal management, policy formulation 

and an understanding of the programs and missions of VHA) 


With my announced planned resignation from the Hines VAH in August 2001, I was 
recruited by the county hospital, San Joaquin General Hospital (SJGH), of San Joaquin 
County, California (1) because of my past academic credentials and the history of my clinical 
research publications for the SJGH General Surgery residency was on ACGME probation due 
in part to prior lack of docurnented recent faculty publications and (2) because of the 
intercessions of G. Robert Mason, M.D., F.A.C.S., former Chairman, Department of 
Cardiovascular Surgery, Loyola University, Chicago and former Chief, Surgery Service, 
Edward Hines, Jr. VAH. 

Throughout the past two years, I have to the best of my ability attempted to address the 
academic and administrative dilemmas that were presented to the residency and the hospital. 
In July 2002, three weeks before the next regularly scheduled JCAHO site visit, I was 
appointed by the SJGH administration Chairman of the de facto inactive (for the prior two 
years) SJGH Tissue and Transfusion Committee, a mandated JCAHO committee. Within that 
three-week period prior to the site visit, I developed the methodology for 100% case review of 
transfused blood products and 100% tissue case review. In mid-August, 2002, the JCAHO 
reviewers were presented with documentation of 100% review of all blood product 
transfusions and tissue/cytology reports since January 1, 2002. In the now ongoing monthly 
concurrent review, a 10% sample case review 1s performed of transfused blood products 
looking for trends, etc. Due to the individual importance to each and every patient, though, the 
100% tissue/cytology report case review is ongoing on a monthly basis which equates to 
>6000 tissue and >6000 cytology reports reviewed annually. 

As the weekly scribe of the SJGH Department of Surgery M&M Conference, I have 
integrated the reviews and statistics from this weekly quality assurance process into the 
annual Surgical Case Committee Review report of the SJGH Department of Surgery and have 
linked provider-specific statistics for the Chairman’s biannual credentials review of each 
surgeon as I had previously done at the St. Louis VAMC and the Edward Hines, Jr. VAH. 
Both the Surgical Case Committee review and the Tissue and Transfusion Committee review 
have been incorporated in the annual Department of Surgery report to the SJGH 
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administration prepared in July of each year by me. 

As the President-elect of the SJGH Medical Staff, I am a voting member of SJGH Medical 
Executive Committee and am a member of the bimonthly Joint Conference with the two 
designated members of the Board of Govemors of the Hospital (2 of the 5 San Joaquin 
County supervisors). As a member of this committee, I have tried to be a vocal advocate for 
the Hospital and the Medical Staff in general and the specific representative and advocate for 
the SJGH Department of Surgery. With my Chairman, Nathaniel Matolo, M.D, F.A.C.S. and 
the Chief of Thoracic Surgery and Medical Director of Emergency Medical Services, Ahmed 
Mahmoud, M.D., F.R.C.S., we have labored to obtain Level II Trauma designation for San 
Joaquin General Hospital as it has been the de facto only Level It Trauma Center for the last 
twenty years for an area encompassing a population of greater than 600,000 with the two 
main north-south high-speed highway arteries of California (5 and U.S. 99) passing through 
the county. 

With regards to one of the reasons I was recruited—imy past “academic productivity”, I am 
a member of the SJGH Institutional Review Board, am the PI of two approved IRB studies in 
progress, and have focused my writings on that which I have the most familiarity: quality 
assurance issues in the VHA. Attached with this application is a publication’ from last year 
that critically looks at error reporting systems and whistle-blowing in the government and is 
an alternate assessment and response to the Institute of Medicine’s To Err is Human: Building 
a sajer health system and Leadership by Example: Coordinating government roles in 
improving healthcare quality. Subsequently, I have written and will be 1n the process of 
revising the attached manuscript*: “Primum Non Nocere” and Practicing Ethics in Medicine 
in this Era of “The Bottom Line.” This manuscript is the result over the years of my 
interactions and correspondence with many others to whom I will always be indebted: 
personnel of the Office of Inspector General of the U.S. Department of Health and Human 
Services, staff members of several Congressional Offices, Dr. Garthwaite, Secretary Prncipi, 
and several Fellows of the American College of Surgeons especially Drs. Russell, Hanlon, 
Polk, and Willman. (/f you have little time to review this application, please take the time to 
read the manuscript “Primum Non Nocere” and Practicing Ethics in Medicine in this Era of 
“The Bottom Line.” More than anything else, this manuscript represents that which has 
driven me. It is the reason why this application for the position of Under Secretary for Health 
of the Veterans Health Administration is my duty to “God and country.” As is mentioned 
below: 


While the aforementioned examples hopefully have provided insight into my knowledge of VHA systems, 
l would be remiss if I failed to disclose to the Commission multiple controversies that occurred 
regarding the Hines VAH Surgical Service and myself as the Chief of Surgery in 2001 and were the 
reasons I separated from the VA in January 2002. Attached with this application is the manuscript’: 
Ethical Issues In “Medicine” that Touched our Family which explains much of the controversies. What 
has continued and became the U.S. Court of Appeals for the Federal Circuit case: 03-3162 Andrus v. 
VA on March 3, 2004 is outlined in the other attached manuscripts.’ 


For those who have questioned my annoying tenaciousness over the years (and there are 
more than a few who probably have), I do believe we, as Americans, have the solemn moral 
responsibility to promote and practice that which President Lincoln promised for us on 
March 4, 1865: “...to care for him who shall have borne the battle, and for his widow, and 
his arphan...”’) 
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1. Andrus CH, Villasenor EG, Kettelle JB, Roth R, Sweeney AM, Matolo NM: “To Err 
is Human”: Uniformly Reporting Medical Errors and Near Misses: A Naive, Costly 


and Misdirected Goal. J Am Coll Surg 196(6): 911-198, June 2003. [Was requested on 
January 29, 2004 by Doris Goldstein, M.L.S., M.A., Director, National Reference Center for Bioethics 
Literature for mclusion in the collection of published bioethical articles of the Joseph and Rose 
Kennedy Institute of Ethics, Georgetown University, National Reference Center for Bioethics Literature 
supported by the U.S. National Library of Medicine. Scheduled to be added to the library’s “ETHX on 


the Web” at hitp://bioethics.georgetown.edu in mid-June, 2004.] This publication cntically 
reviews the development and implications of the Veterans Health Administration’s 
VA/FAA Patient Safety Reporting System (PSRS) (Reprint is included in the application 
package) 


. Andrus CH: “Primum Non Nocere” and Practicing Ethics in Medicine tn this Era of 
“The Bottom Line.” Written and submitted on February 12, 2004 to the American 
Journal of Surgery after receiving a letter of January 22, 2004 of encouragement from 
the Editor-in-Chief, Hiram C. Polk, M.D., F.A.C.S. Rejected by the Editonal Board 
of the American Journal of Surgery in a letter from Dr. Polk dated April 8, 2004 but 
posted May 5, 2004 with his recommendation: “...1 believe there is a wonderful food 


for thought and direction as you modify this paper for submission elsewhere.” (Draft of 
this article and the subsequent correspondence are included in the application package.) 


Organization: Edward Hines, Jr. VAH & Loyola Universit 
Position Title: 
Chief, Surgery Services, Edward Hines, Jr. VAH & Professor and Vice-Chairman, 
Department of Surgery, Stntch School of Medicine, Loyola University, Chicago 
Dates Held: August 1996 to January 2002 

Description of Responsibilities: (brief description that demonstrates ability in the 
medical profession, health care administration, fiscal management, policy formulation 


and an understanding of the programs and missions of VHA) 


Although my major focus and clinical assignment was the Hines VAH, during this five-year 
period of time my hospital committee administrative responsibilities included: 


1996-2001 Executive / Finance Committee, Department of Surgery 
1997 Member, Search Committee for the Chair of the Department of Neurosurgery 
2001 LCME Graduate Medical Education committee member 


As a member of the Executive/Finance Committee of the Department of Surgery, Loyola 
University, Chicago, the issues of focus were revenues and expenses from clinical activities, 
research programs and funding, and resident and student education. 


During this five year period, I was a 7/8 VA surgeon and the 6™ Chief of Surgical 
Services at the Edward Hines, Jr. VAH since 1923. At the Hines VAH during varying periods 
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of time, my hospital committee and administrative responsibilities included: 


1996-~1/01 
1996-2002 
9.200 
1996-1/01 
1996-2001 
10 /|1996 
11 /'1996 
1997-2002 
Spring, 98 
Spring, 98 
Spring, 98 
9/97, - 2002 
12/9 


4/00, - 2002 
9/00 - 5/01 
10/00-3/01 
12/00-1/01 


§ - 2002 
12/98 — 2002 


Quality Improvement Team (discontinued) 

Medical Executive Committee 

Professional Standards Board 

Hines Stacking Committee (discontinued) 

Dean’s Committee 

Chairman, Surgical Consolidation Task Force Meeting (NCVAMC/Hines) 
Member, VISN 12 Cardiac Surgery Work Group 

Member, Resources Management Committee 

Member, VISN 12 Cardiac Surgery Task Group 

Member, COS Search Committee 

Member, ACOS Search Committee 

Member and QA/Utilization Review data collector OR / PAR Committee 
Member of the Utilization Management Committee 

Member of the Medical Records Committee 

Member of the Executive Council of the Clinical Staff (ECCS) 

Member of the Leadership Council 

Capital Asset Realignment for Enhanced Services (CARE) Clinical Task Force 
Member, Associate Director Search Committee 


Throughout the five years I was in Chicago, my directed focus was first and foremost on the 
Hines VAH Surgical Service which was a tertiary care VAMC at the 91" percentile in 
operative volume when compared with all other annual VAMC surgical services data 
provided by the VA National Surgical Quality Improvement Program (NSQIP). 

Within a month of my becoming the Chief of Surgery, the Hines VAH Cardiac Surgery 
Program which had been on probation with VACO for two consecutive 2-year periods was 


FLA. 
reco 


., gave the impression at the opening session of the site visit that he was going to 


site visited. Although the cardiac surgeon of the site visit team, George Kronke, M.D., 
CS 
end closure of the Hines VAH Cardiac program, he fairly reviewed my analysis and 


assessment of the program with the performance improvement measures that would be 
implemented. On the second day of the site visit, his demeanor had changed and by the close- 
out session, it was hinted that the program would be continued on probation which it was. 
Eight months later, the VA Continuous Improvement Cardiac Surgery Program (CICSP) 
lifted the probationary status. Although the program had been given a new lease on life, for 
my entire tenure as Chief of Surgery, Hines VAH, the Cardiac Surgery program consumed 
much of may administrative focus—for it was a Chicago and VISN 12 political hot potato. 
With the help of the attending cardiac surgeons and cardiovascular fellows, a renewed 
commitment to increased physician daily involvement and oversight was implemented. 
ithin a month of the Cardiac Surgery site visit, the VISN 12 Director designated me the 
Chairman of the Committee to provide a solution to the North Chicago VAMC (NCVAMC) 
Surgery Problem. I became the seventh chairman of the seventh committee to review the 
Surgical Service of the NCVAMC which had been the focus of a national controversy 
regarding attending surgeon supervision in the early 1990s which had resulted in the 
prohibition of the performance of all operations on veteran patients requiring inpatient care 
postoperatively. Unlike the other six committees, with the assistance of the surgeons and 
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administration at NCVAMC, multiple patient care scenarios were crafted to facilitate 
seamless patient transfers by guaranteeing the automatic acceptance of all patients by the 
Hines VAH Surgical Service that were evaluated by the NCVAMC surgeons and felt to be in 
need of inpatient surgical care. The direct transfer volume from NCVAMC to Hines VAH 
became approximately 100 patients annually, and greater than 90% were deemed 
appropriately in need of inpatient surgical care. 

Duplicating the annual self-reporting of the surgical service I had employed at the St. Louis 
VAMC, in the fall of each year I would prepare and submit to the Hines VAH administration 
an in-depth analysis of the Hines VAH Surgical Service. (See attached examples)’ In 1988, 
the Hines VAH Director contracted a consulting firm of McMants Associates Inc. to evaluate 
all clinical services at the Hines VAH. Employing the methodology outlined by McManis 
Associates Inc., the annual FY-97 Medicare equivalent revenues for physician services 
rendered were calculated (~$10.4 million) and then compared to the surgical service salary- 
line (~$3.2 million) with inclusion of 100% overhead (an approximate total cost of $6.4 
million). Thus, a net positive revenue balance of approximately $4 million was demonstrated 
in this analysis. When the VISN 12 Delivery System Options Study was initiated in the fall of 
1998 by the VHA, this analysis with the confirmatory documentation was provided to the 
CPA firm of McGladrey & Pullen in response to their agents’ requests. Although there is 
controversy about the “ordered destruction” of this analysis which contradicted the 
conclusions drawn in the VISN 12 Delivery System Options Study, due to Congressional, 
clinician, and stakeholder voiced concerns, this Study was tabled and a more sound, equitable 
analysis initiated in 2000 as the pilot of CARES (Capital Asset Realignment for Enhanced 
Services). [See reference 216 of the Table I references] Also at this time, in order to provide 
a quantitative analysis and response to a VISN 12 directive to reduce physician and nurse 
staffing of the Hines VAH based on VERA allocations which contradicted VHA Under 
Secretary Kizer’s intent’, a workload analysis was performed of Category 7 VAMCs, reported 
at the 23 Annual Symposium of the Association of Veterans Affairs Surgeons, and later 
published.” 

When the new Hines VAH Director, Mr. John Fears, requested submissions of proposals for 
clinical service product lines in the spring of 2000, with the collaboration of the Chief of 
Anesthesia, Bruce Kleinman, M.D., and the Chief of Surgical Nursing, Eileen Pierce, R.N., 
M.S.N., the proposal for the Surgery/Anesthesia Product Line (SAPL)* was submitted on Tully 
24,2000. This was to be an integrated process composed of all aspects of the Surgery 
Service, the Anesthesia Service, Surgical Nursing, and the Processing and Decontamination 
portions of SPD. With a salary-line and supply costs totaling ~$26 million, SAPL was 
designed to provide a potentially seamless continuum of surgical care to each Veteran patient. 
Although Mr. Fears approved the SAPL proposal for implementation in October 2000, the 
subsequent Hines VAH administration required multiple revisions effectively precluding 
SAPL’s implementation. 

While the aforementioned examples hopefully have provided insight into my knowledge of 
VHA systems, I would be remiss if I failed to disclose to the Commission multiple 
controversies that occurred regarding the Hines VAH Surgical Service and myself as the 
Chief of Surgery mn 2001 and were the reasons [ Separated from the VA in January 2002. 
Attached with this application is the manuscript’: Ethical Issues In “Medicine” that Touched 
our Family which explains much of the controversies. What has contmued and became the 
U.S. Court of Appeals for the Federal Circuit case: 03-3162 Andrus v. VA on March 3, 2004 
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is outlined in the other attached manuscripts.” 
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Andrus CH. The Annual Reports—Surgical and Anesthesia Services, Edward Hines, 
Jr. VAH. 


Montrey JS. State of the VHA: An interview with Ken Kizer. Vet Health Sys J 
November/December 1998: 29-33. 


Andrus CH, Johnson K, Pierce E, Romito PJ, Hartel P, Berrios-Guccione 8, Best W. 
Finance modeling in the delivery of medical care in tertiary-care hospitals in the 
Department of Veterans Affairs. J Surg Research 2001; 96: 152-157. 


Andrus CH. Proposal for the Hines VA Surgery/Anesthesia Product Line (SAPL). 
Presentation to the Administration of the Hines VA and the Hines VA Executive 
Committee of the Medical Staff, July 24, 2000. 


Andrus CH, Andrus CH: Ethical issues in “Medicine” that Touched our Family. 
Registered in the Copyright Office of the U.S. Library of Congress, USA, November 
10, 2003, Txu-1-145-557. [Was submitted and received by the Joseph and Rose Kennedy Institute 
of Ethics, Georgetown University, National Reference Center for Bioethics Literature supported by the 
U.S. National Library of Medicine, for inclusion in the unpublished BioEthics collection. Scheduled to 
be added to the library’s “ETHX on the Web” at http://bioethics.georgetown.edu in mid-June, 2004. ] 
(Document with a letter from the AMA Council on Ethical and Judicial Affairs regarding this document 
are included in the application package.) 


Andrus CH: Correspondence from the U.S. Office of Special Counsel in Andrus v. VA 
and Allegations of Obstruction of Justice. A compilation of documents related to U.S. Court of 
Appeals for the Federal Circuit Case 03-3162 Andrus v. VA. Submitted for registration to the 
Copynght Office of the U.S. Library of Congress, March 15, 2004. (Document is 
included in the application package.) 


Andrus CH: To Care for Him Who Shall Have Borne the Battle, And for his Widow, 
and his Orphan—a. Lincom. A compilation of documents related to U.S. Court of Appeals for the 
Federal Circuit Case 03-3162 Andrus v. VA, VA OIG Inspector General Reports regarding VHA Part- 
Time Physician Time and Attendance and alleged inappropriate transfers of VA patients, and 
correspondence with the Office of the Counsel to the President. Submutted for registration to the 
Copyright Office of the U.S. Library of Congress, April 3, 2004. (Document is included 


in the application package.) 
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Organization: St. Louis Universit 


Position Title: Clinical Instructor, then Assistant Professor, and then Associate Professor, 
Department of Surgery, St. Louis University and Chief, Unit I] Surgery (SLU General 
Surgery), St. Lours VAMC 

Dates Held: July 1986 — July 1996 

Description of Responsibilities: (brief description that demonstrates ability in the 
medical profession, health care administration, fiscal management, policy formulation 
and an understanding of the programs and missions of VHA) 


During this initial ten-year period post-residency, I progressed in academic rank from 
Clinical Instructor to Associate Professor of Surgery, St. Louis University. At St. Louis 
University during varying periods of time, my hospital committee administrative 
responsibilities included: 


1987-88 Utilization Review Committee 

1988-92 Environmental Protection Committee 

1987-96 Endoscopy Committee (Chairman, July 1990-June 1992) 

1988-96 Chairman, Surgical Department Conference (Grand Rounds) Committee 


1990-92 Quality Improvement Committee 

12/93-12/95 Board of Directors - University Medical Group (UMG): I was one of four 
elected members from the faculty at large of the seven member executive committee of the 
Practice Plan of St. Louis University (UMG) with the Dean of St. Louts University Medical 
School as the Chair. The other three members were Chairpersons of Clinical Departments: 
Surgery (permanent), Medicine (permanent), and an alternating third Chairman (e.g.: 
Orthopedic Surgery, ENT, Pediatnes). During this period, one of my fellow members with 
whom I worked was Michael Maves, M.D., F.A.C.S., then Chairman of the Department of 
Otolaryngology and now the Vice-president and CEO, American Medical Association. 

The committee met weekly reporting to the full UMG which included all 18 Clinical 
Chairpersons and the Vice-president of the St. Louis University Medical Center as an ad hoc 
member. During my membership penod on the UMG, the executive committee worked to 
develop guidelines regarding base pay, incentive pay, and a 5% at-nsk pay for clinical faculty 
rank. Also during this period, the major controversies that arose included: (1) backdoor 
negotiations between the President of St. Louis University, Lawrence Biondi, S.J. and 
Columbia HCA and (2) the St. Louis Archdiocese’s proposed sale to SSM (Franciscan Sisters 
of St. Mary) of Cardinal Glennon Children’s Hospital which was St. Louis University’s 
Pediatric Hospital affiliate. Regarding the negotiations with Columbia HCA, the general 
faculty and the entire membership of the UMG were up at arms regarding the “secret 
negotiations” which they read about in the St. Louis Post-Dispatch. At the general UMG 
meeting the vote was 20 to 2 to send an ultimatum white paper to the president of SLU. With 
the Vice-president of the Medical Center near apoplectic, I suggested a compromise face-to- 
face meeting with the president which did occur (much to the relief of the vice-president); and 
it was mutually agreed upon by the president and the general UMG members that SLU 
hospital would not be sold at that time. (After I left SLU, the University Hospital was sold to 
TENET after public negotiations which mcluded faculty input.) 
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During this same ten year period post-residency, I was also a 6/8"°-7/8' VA surgeon at 
the St. Louis VAMC and became the Chief of Unit Il Surgery (SLU General Surgery) at the 
John Cochran (St. Louis) VAMC. At the St. Louis VAMC during varying periods of time, 
my hospital committee administrative responsibilities included: 


1987-1990 
1987-1989 
198 

987-59 
1988-1990 
ved soos 


1989-1992 
1990-1996 
1990-1992 


10/92-11/95 
10/94-11/95 


1998193 


1092-119 


10/94-1996 
10/94-1996 
10/94-1996 


Quality Assurance Committee 

Surgical Representative, Nutritional Support Committee 

Medical Staff Bylaws Revision Committee 

Medipro Surgical Reviewer for Distnct #21 

Medipro District Representative for District #21 

Ad Hoc Committee for Revisions of Chiefof Staff S.O.P.'s With Regards 
to Medications 

Chairman, Laser Safety Committee 

Chairman, Case Review and Tissue Committee 

IRM Committee (Clinical Implementation of the Decentralized 
Hospital Computer Program) 

Clinical Executive Board 

QA/QT Committee of the Medical Staff 

Chairman, QA/QI Committee of the Medical Staff 

Secretary of the Medical Staff 

Member of Professional Standards Board 

Member of the Executive Committee of the Medical Staff (ECMS) 
Ex-officio member of the Dean's Committee for the St. Louis VAMC 


Prior to the development and implementation of the VistA Surgical package at the 
Birmingham VAMC and the development of the VA National Surgical Quality Improvement 
Program (NSQIP) and in conjunction with my QA activities at the St. Louis VAMC, I 
developed, implemented, and published the results of a 15-month use of an in-house outcomes 
data base using information on the VA anesthesia worksheets which included 5 levels of 
attending surgeon supervision of residents. In the 1990s, these levels of supervision were 


revised into three levels http://www.va.gov/publ/direc/health/handbook/1400-thk.doc. (As of 
May 3, 2004, the supervisory levels listed in VHA Handbook 1400.1 have now been 


expanded into levels A through F: http:/Avww.va.gov/publ/direc/health/handbook/1400.lhb5- 


3-04, pdt) I presented the results of our in-house VA outcomes data base before the Section 
rgery, Southern Medical Association, Nashville, TN in October 1990. 


During the early 1990’s as the Quality Assurance Surgeon at the St. Louis VAMC, I 
collected, collated, and published outcomes data annually for all surgical sections. Individual 
practitioners’ outcome data was calculated, protected as confidential, and used during the 
biannual recredentialing process in the peer review process. 


1. Andrus CH, Daly JL. Evaluation of surgical services in a large University-affiliated VA 
hospital: Use of an in-house-generated Quality Assurance data base. Southern Med J 
December 1991; 84(12): 1447-1450. (reprint attached) 


1] 
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ACADEMIC EXPERIENCE 


Please provide the following information for all positions held that demonstrate 
your qualifications/experience in the area of academic medicine/medical 
education. 


Academic Institution: San Joaqui 
Position Held: Vice-Chairman, Department of Surgery 
Associate Director, Surgery Residency Program 


Chief, Surgical Endoscopy 

Chairman, Tissue and Transfusion Committee 
Member of the Institutional Review Board 
President-elect of the SJGH Medical Staff 


Dates Held: 2002 to the present 


Description of Responsibilities: 


As one of three General Surgeons at the County Hospital for San Joaquin County, 
California, J] annually staff over 450 operations and surgical procedures and endoscopies 
which involve resident instruction. As the Associate Director of the Surgery Residency 
Program I am actively involved in the daily instruction and mentoring of the General Surgery 
residents in the operating room, hospital bedside, and clinics as well as many of the 
administrative requirements of the General Surgery residency. I am also involved in the 
weekly M&M/Grand Rounds meetings as a participant and the transcriptionist. Jam also the 
faculty member who conducts the weekly didactic reading hour with the residents. I am an 
active participant in the Institutional Review Board and have at present two IRB approved 
ongoing retrospective clinical research studies. As the Chairman of the Tissue and 
Transfusion Committee, I oversee the review of, collate outhers, and report to the hospital 
Medical Executive Committee as dictated by JACHO requirements the review of greater than 
6000 pathologic specimens and 6000 cytologies annually. 


Significant Publications, Presentations, and Submissions to the Literature: 


1. Andrus CH, Villasenor EG, Kettelle JB, Roth R, Sweeney AM, Matolo NM: “To Err 
is Human”: Uniformly Reporting Medical Errors and Near Misses: A Naive, Costly 
and Misdirected Goal. J Am Coll Surg 196(6): 911-198, June 2003. [Was requested on 
January 29, 2004 by Doris Goldstein, M.L.S., M.A., Director, National Reference Center for Bioethics 
Literature for inclusion in the collection of published bioethical articles of the Joseph and Rose 
Kennedy Institute of Ethics, Georgetown University, National Reference Center for Bioethics Literature 
supported by the U.S. National Library of Medicine. Scheduled to be added to the library’s “ETHX on 
the Web” at http://bioethics.eeorgetown.edu in mid-June, 2004.] This publication critically 
reviews the development and implications of the Veterans Health Administration’s 
VA/FAA Patient Safety Reporting System (PSRS) (Reprint is included in the application 
package) 


Andrus CH, Kieinman BS, Mozdzierz G, Sinacore JM, Garthwaite TA: Mortality 
outcomes and attending surgeon presence at the time of operation. Paper podium 


12 
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presentation on May 7, 2003 before the 23'° Annual Meeting of the Association for 
Surgical Education, Vancouver, B.C., Canada, May 6-8, 2003. 


http /Iwww.surgicaleducation.com/pdf/mortoutcomesattendin ¢ pdf (Draft of article 


pending final revisions prior to submission to the American Journal of Surgery and a copy of the slide 
presentation are included in the application package) 


Andrus CH: “Primum Non Nocere” and Practicing Ethics in Medicine in this Era of 
“The Bottom Line.” Written and submitted on February 12, 2004 to the American 
Journal of Surgery after receiving a letter of January 22, 2004 of encouragement from 
the Editor-in-Chief, Hiram C. Polk, M.D., F.A.C.S. Rejected by the Editorial Board 
of the American Journal of Surgery in a letter from Dr. Polk dated April 8, 2004 but 
posted May 5, 2004 with his recommendation: “...I believe there is a wonderful food 


for thought and direction as you modify this paper for submission elsewhere.” (Draft of 
this article and the subsequent correspondence are included in the application package.) 


Andrus CH, Andrus CH: Ethical issues in “Medicine” that Touched our Family. 
Registered in the Copyright Office of the U.S. Library of Congress, USA, November 


10, 2003, Txu-1-145-557. [Was submitted and received by the Joseph and Rose Kennedy Institute 
of Ethics, Georgetown University, National Reference Center for Bioethics Literature supported by the 
U.S. National Library of Medicine, for inclusion in the unpublished BioEthics collection. Scheduled to 
be added to the library’s “ETHX on the Web” at http://bioethics.georgetown.edu in mid-June, 2004. ] 
(Document with a letter from the AMA Council on Ethical and Judicial Affairs regarding this document 
are included in the application package.) 


Andrus CH: Correspondence from the U.S. Office of Special Counsel in Andrus v. VA 
and Allegations of Obstruction of Justice. A compilation of documents related to U.S. Court of 
Appeals for the Federal Circuit Case 03-3162 Andrus v. VA. Submitted for registration to the 


Copyright Office of the U.S. Library of Congress, March 15, 2004. (Document is 
included in the application package.) 


Andrus CH: To Care for Him Who Shall Have Borne the Battle, And for his Widow, 


and his Orphan—. Lincoin. A compilation of documents related to U.S. Court of Appeals for the 
Federal Circuit Case 03-3162 Andrus v. VA, VA OIG Inspector General Reports regarding VHA Part- 
Time Physician Time and Attendance and alleged inappropriate transfers of VA patients, and 


correspondence with the Office of the Counsel to the President. Submitted for registration to the 
Copyright Office of the U.S. Library of Congress, April 3, 2004. (Document is included 
in the application package.) 


Andrus CH: Letter to the editor regarding Surgical Quality Measures; re: “The 
Measure of a Good Surgeon” (GSN, June 2003, page 1). Gen Surg News 30 (8): 4, 
Aug 2003. 
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Academic Institution: Edward Hines, Jr. VAH & Loyola University, Chicago 
Position Held: Chief, Surgery Services, Edward Hines, Jr. VAH & Professor and Vice- 
Chairman, Department of Surgery, Stritch School of Medicine, Loyola University, Chicago 


Dates Held: August 1996 — January 2002 


Description of Responsibilities: 


As Chief of Surgery, Edward Hines, Jr. VAH and the Vice-Chairman of the Department of 
Surgery, Loyola University, Chicago, I was responsible for all clinical and educational aspects 
of the Surgical Services at the Edward Hines, Jr. VAH. As such, the Hmes VAH Surgical 
Service were 11 surgical subspecialty units: General Surgery, Vascular Surgery, 
Cardiothoracic Surgery, ENT, Ophthalmology, Podiatry, Orthopedic Surgery, Urology, 
Kidney Transplant Surgery, Neurosurgery, and Plastic Surgery staffed by 50 part-time and 2 
full-time Attending Surgeons who were all faculty of their respective Departments in Loyola 
University, Chicago. At any one time and continuously, there were 32 surgical residents from 
the ACGME accredited affiliated surgery residencies of Loyola University and variable 
numbers of medical students from the Stritch School of Medicine, Loyola University. It was 
thus my responsibility, first and foremost, to work to maintain the appropriate levels of 
faculty instruction and clinical support of the residents and medical students in the operating 
room, the wards, and the clinics. With repeated meetings and reviews with the faculty and 
resident staff, a commitment to academic excellence through delivery of appropriate, 
promised medical and surgical care to the Veteran patients was emphasized. Quantiatively, 
the success of the processes that I implemented were reflected by the overall documentation 
of a consistent increase in Attending Surgeon physical presence in the Hines VAH operating 
rooms and the total annual volume of operative procedures increasing from ~3,000 in 1996 to 
>4,200 in 2000. During that period the annual percentage of Attending Surgeon presence in 
the aggregate increased from ~65% to 84%. What is most significant and reflective in this 
overall improvement to commitment by the Surgical Faculty was that on April 15, 2001, the 
VA National Surgical Quality Improvement Program issued a citation to the Hines VAH 
Surgical Service stating: “For LOW outlier status which indicates that risk-adjusted outcomes 
were better than average VAMC in: All Non-Cardiac Surgery during fiscal year 2000.” 
These results are also confirmed in the manuscript which is attached: Andrus CH, Kleinman 
BS, Mozdzierz G, Sinacore JM, Garthwaite TA: Mortality outcomes and attending surgeon 
presence at the time of operation. Paper podium presentation on May 7, 2003 before the 23" 
Annual Meeting of the Association for Surgical Education, Vancouver, B.C., Canada, May 6- 
8, 2003. http://www. surgicaleducation.com/pdf/mortoutcomesattending.pdf. Reflective of 
the educational and clinical organizational processes that I had initiated in the Hines VAH 
Surgical Service that had resulted in the aforementioned results and the VA NSQIP citation, 
in December 1999 I submitted through the Human Resources Service and Director’s Office of 
the Hines VAH to VACO a proposal, Quality Through Surgical Workioad Quantitation, to 
the Innovations 2000 in American Government program which is sponsored by The Ford 
Foundation, The John F. Kennedy School of Government at Harvard University, and The 
Council for Excellence in Government. Although it is my understanding that the proposal 
was never submitted to the Innovations 2000 program by VACO, the proposal in its entirety is 
contained within my submission that was provided to the members of the Under Secretary for 
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Health Commission during my interview on Friday, December 10, 1999. (Ifa copy of the 
booklet entitled: “Introductory remarks to 1999 Under Secretary for Health Commission”, 
cannot be located by VACO HR, please let me know and I will provide a copy of the one 
remaining copy in my possession.) 

oughout my five years as a faculty member and Vice-chairman of the Department of 
Surgery at Loyola University, Chicago and the Chief, Surgical Service, Edward Hines, Jr. 
be Hie of my other academic and administrative responsibilities included: Member of 


the Hines VAH Dean’s Committee; Member of the Hines VAH Medical Executive 

ittee of the Medical Staff; Permanent member of the Hines VAH Professional 
Standards Board; Member of the Hines VAH Leadership Council; Chairman, Surgical 
Consolidation Task Force (NCVAMC/Hines VAH); Member, VISN 12 Cardiac Surgery 
Work Group; Executive/Finance Committee, Department of Surgery, Loyola University; 
Member of the LCME Graduate Medical Education Committee for the Stritch School of 
Medicine, Loyola University, Chicago. 


Significant Publications, Presentations, and Submissions to the Literature: 


LA 


——2 —— > 


Kleinman B, Baumann M, Andrus C: Faulty design resulting in temporary 
pacemaker failure. Chest 120: 684 - 685, August, 2001. 


Andrus CH, Johnson K, Pierce E, Romito PJ, Hartel P, Bernos-Guccione S, Best W: 
Finance modeling in the delivery of medical care in tertiary care hospitals in the 
Department of Veterans Affairs. J Surg Res 96 (2): 152 -157, Apr, 2001. 


Andrus, C: This is how we thank vets? Pioneer Press, Wednesday, November 10, 


1999. (The article is contained in the booklet entitled: “Introductory remarks to 1999 Under Secretary 
for Health Commussion’’) 


Soweid AM, Clarkston WK, Andrus CH, Janney CG: Diagnosis and management of 
appendiceal mucoceles. Dig Dis 16 (3): 183-186, May-Jun 1998. 


Andrus CH, Cosgrove JM, Longo WE, eds. Minimally Invasive Surgery. Principles 
and Outcomes. Amsterdam, Harwood Academic Publishers, July, 1998. 


Warner PM, Andrus CH: Hemodynamic and pulmonary implications and 
complications in laparoscopic surgery. Seminars in Laparoscopic Surg 4 (3): 135- 
138, 1997. 


Deveaux PG, Andrus CH: Minimally Invasive Surgery in the Immunocompromised 
Patient. Minimally Invasive Surgery: Priniciples and Outcomes. CH Andrus, JM 
Cosgrove, WE Longo, eds. Amsterdam, Harwood Academic Publishers, July, 1998. 
P. 377 - 380. 


Chough EK, Andrus CH: Physiology of Pneumoperitoneum. Minimally Invasive 
Surgery: Priniciples and Outcomes. CH Andrus, Cosgrove, WE Longo, eds. 
Amsterdam, Harwood Academic Publishers, July, 1998. P. 13 - 18. 
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Andrus CH, Miller SH: Small Bowel Enteroscopy. The SAGES Manual: 
Fundamentals of Laparoscopy and GI Endoscopy. Carol Scott-Conner, editor. 
Springer-Verlag, New York, NY, 1998, pg. 480 - 484. 


schafiner J, Andrus CH: GI Bleeding. Multidisciplinary Critical Care Board Review 
Course. Society of Critical Care Medicine, July, 1998, pg. 127 - 137. 


Napolitano M, Andrus CH: Preoperative and Postoperative Care of the Flexible 
Endoscopy Patient. Mastery of Endoscopic and Laparoscopic Surgery, eds.: 
W.Stephen Eubanks, Lee L. Swanstrom, Nathaniel J. Soper. (Philadelphia: 
Lippincott Williams & Wilkins, 1999), p 12- 17. 


Andrus CH: Molecular biology in this era of managed care. Department of Surgery 
Grand Rounds, Loyola University Medical School, October 19,1996. 


As the former President-elect of the St. Louis Surgical Society, J coordinated the St. 
Louis Surgical Society’s Fall Panel of November 5, 1996, on: “Molecular Medicine 
and the Practicing Surgeon” which included the discussants: Robert Smith, M.D., 
Ph.D., Professor of Medicine, Joslin Diabetic Clinic, Harvard University: “An 
Overview of Molecular Biology and its Influences on Clinical Practice”; Diane 
Radford, M.D., F.A.C.S., Assistant Professor of Surgery, Washington University 
School of Medicine: “Genetic Screening in Breast Malignancies”; Charles Andrus, 
M.D., F.A.C.S.: “Molecular Biology and Managed Care”; and Kevin O’Rourke, O.P., 
J.C.D., St. Louis University School of Medicine: “The Ethical Implications of 
Molecular Biological Diagnoses and Therapy.” 


Andrus CH, Dries DJ, Romito PJ, Virgo KS: Rationing of surgical care 1s irrational in 
the VA. Presented before the Council of Surgery Service Chiefs, Annual Meeting of 


the Association of Veterans Affairs Surgeons, Louisville, Kentucky, May 5, 1997. 
(The manuscript is contained in the booklet entitled: “Introductory remarks to 1999 Under Secretary 
for Health Commission’’) 


Andrus CH, et. af. The detnmental effects of an HMO finance model (VERA) in the 
delivery of medical care in tertiary care hospitals in the Department of Veterans 
Affairs. Received July 29, 1999 by Veterans Health System Journal but never 
published. (The manuscript is contained in the booklet entitled: “Introductory remarks to 1999 
Under Secretary for Health Commission”) 


Andms CH: AVAS Council of Chief’s Surgery representative to the NAVADP’s 
“Physicians” Summit.” Washington, D.C., November 4, 1997. Transcmpt of meeting 
published, U.S. Medicine 33 (23 & 24): 1, 29-46, 48, 51, 28; December, 1997. 


Andrus CH: AVAS Council of Chief’s Surgery representative to the NAVADP’s 
“Physicians” Summit.” Presented before the Council of Surgery Service Chiefs, ° 
Annual Meeting of the Association of Veterans Affairs Surgeons, Baltimore, 
Maryland, April, 1998. 
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18. Andrus CH, Johnson K, Pierce E, Romito PJ, Hartel P, Bernos-Guccione S, Best W: 


Finance modeling in the delivery of medical care in tertiary care hospitals in the 
Department of Veterans Affairs. Presented at the 23rd Annual Meeting Association 
of VA Surgeons, May 2, 1999. Accepted July 15, 1999 for publication, J Sur Res. 


_ Andrus CH: Presentation of a summary of the “Edward Hines, Jr. Veterans 


Affairs Hospital Surgical and Anesthesia Services FY-99 Annual Report.” to 
Congressional and Senatorial Staffers investigating the VISN 12 Delivery System 
Options Study (http://www.va.gov/cno/), November 23, 1999. 


. Andrus CH: Discussion with U.S. Congressman Henry Hyde, R-6th, and 


Congressional representatives of the Illinois Senators and northern [linois 
Congressmen regarding the VISN 12 Options Study and CARES at the invitation of 
the Veterans for Unification. The Veterans for Unification Meeting, Broadview 
Public Library, Broadview, IL, August 30, 2000. This discussion resulted in two 
published articles: 


if Wright C: VA hospitals studied again. (Westchester, IL: 
Westchester Herald, Pioneer Newspapers, Inc., Wednesday, 
September 6, 2000), vol 15, 24, pages 1, 3, 9. 


Z. Wright C: VA hospitals studied again. (Hinsdale Edition: The 
Doings Newspapers, Pioneer Newspapers, Inc., Thursday, 
October 19, 2000), vol CVI, no. 3, page 35. 


. Andrus CH, Khuri SF, Daley J: Debate regarding the confidentiality and protection 


of quality assurance information of the VHA’s NSQIP and CICSP. Annual Council 
of Chiefs meeting, Association of VA Surgeons, American College of Surgeons, 
October 22, 2000, Chicago, IL. 


. Andrus CH: An invited presentation of discussion of CARES at the Council of 


Chiefs meeting, Association of VA Surgeons, May 6, 2001 in the presence of the 
Chiefs of Surgery, VHA; the representative of VAHQ Surgery Office, Gerald 
McDonald, M.D.; and VHA Under Secretary for Health, Thomas Garthwaite, M.D. 
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Academic Institution: St. Louis University 
Position Held: Clinical Instructor, then Assistant Professor, and then Associate Professor, 
Department of Surgery, St. Louis University and Chief, Unit II Surgery (SLU General 
surgery), St. Louis VAMC 

Dates Heid: July 1986 — July 1996 


Description of Responsibilities: 


Throughout my ten years as a faculty member of the Department of Surgery at St. Louis 
University and the Surgical Service, St. Louis VAMC, some of my responsibilities included: 
Clinical Instructor and Lecturer in General Surgery at St. Louis University; Chief, Surgical 
Endoscopy, St. Louis University; Coordinator of the weekly Surgical M&M and Grand 
Rounds at St. Louis University; Surgical Representative to the Quality Assurance Committee 
at the St. Louis VAMC; Chairman, Case Review and Tissue Committee, St. Louis VAMC; 
DVA Medipro Surgical Representative and District Representative for District #21; Surgical 
Representative, Nutritional Support Committee, St. Louis VAMC; a member of the 
Professional Standards Board; and ex-officio member of the Dean’s Committee for the St. 
Louis VAMC. 


Significant Publications: 


I have listed in an organized fashion below in the Medical Research section many of my 
publications during my time as a faculty member at St. Louis University. The publications 
that are listed in this section are specifically those regarding education and quality assurance 
in medical care. Please note: To the best of my knowledge, since I was a part-time Attending 
VA surgeon between 1986 and 2002 and there had been a moratorium on federal employees 
accepting honoraria for lectures, all honoraria that I was given for the presentations listed in 
my Curriculum vitae were given instead to the research and educations funds of St. Louis 
University, the St. Louis VAMC, Loyola University, or the Hines VAH: 


1. Andrus CH, Daly JL: Utilization of an in-house operated quality assurance 
database for the evaluation of the surgical services in a large university affiliated 
VA hospital. So Med J 84:1447-1450, 1991. 


. Wade TP, Kaminski DL, Andrus CH: Evaluations of surgery resident 
performance correlate with success in board examinations. Surgery 113:644-648, 
1993. 


. Andrus CH and the Missouri Statewide Practice Guidelines for Digestive 
Conditions Committee: Practice Guidelines: Digestive. Alliance, BlueCross 
BlueShield, 1995. 


. Andrus Charles Hiram and Andrus Charles Harold: Clinical Case Study: Dietary 
modifications in the treatment of childhood epilepsy. Freshman medical student 
nutrition course, St. Louis University Medical School, April 22, 1993, April 19, 
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1994, April, 1995, & April 4, 1996. [Our oldest son, Charlie, was diagnosed in 1992 with a 
mitochondrial encephalomyopathy in which there is the absence of activity of Complex I of the 

Oxidative Phosphorylation Pathway of the Mitochondria. During these lectures, Charlie as a 
grammar school child presented his experience on the Ketogenic Diet while 1 lectured about the use 
of dietary control in other Inborn Errors of Metabolism such as Phenylketonuria, etc.] 


_ Andrus CH: Hepatic failure. St. Louis VAMC Critical Care Course for Nurses. 
John Cochran VAMC, St. Louis, MO, September 3, 1993, September 22, 1995, 
November 17, 1995, February 16, 1996. 


Andrus CH: Indications for upper endoscopy. SAGES Endoscopy Workshop for 
Surgical Residents. Ethicon Endo-Surgery Institute, Cincinnati, Ohio, January 21- 
22, 1994, January 13-14, 1995, June 21-22, 1996. 
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MEDICAL RESEARCH 


Please provide the following information for all positions held that demonstrate 
your qualifications/experience in the area of medical research. 


Organization: St. Louis University and the St. Louis VAMC 


Position Held: Clinical Instructor to Associate Professor, Department of Surgery, St. Louis 
University and Surgeon and Chief, Unit II Surgery (St. Louis Univ. Gen Surg division), John 
Cochran VAMC, St. Louis, MO 


Dates Held: July 1986 to July 1996 


Description of Responsibilities: 


As faculty at St. Louis University and the St. Louis VAMC (1986 — 1996), besides my 
clinical, academic, and administrative responsibilities, I was an active clinical researcher. | 
have continued to be involved in clinical surgical research subsequent to that time both at 
Loyola University and San Joaquin General Hospital (1996 to the present); but during the 
time at St. Louis VAMC and St. Louis University, the research effort was much more focused 
as a series of research projects with common goals. I have always considered my clinical 
research as a significant part of the educational experience for residents and medical students. 
Since the majority of the papers listed below have involved resident and student participation 
and so as not to be too redundant, I have attempted to group some of my significant 
publications in unifying areas of focus of my research throughout the years at St. Louis 
University and the St. Louis VAMC: I. Study of the aspects of physiology and 
pathophysiology of laparoscopic surgery and the development and evaluation of new 
laparoscopic techniques; II. VA Merit Grant Funded Research (October 1, 1992 — September 
30, 1996) in the Chemoneurolytic Ablation of the Vagus Nerve and Related Articles; LIT. 
Other Research Studies in Surgical Endoscopy; and IV. A more complete listing of all my 


publications, presentations, abstracts, etc. can be found in my Curriculum vitae. As 1s stated 
for Category II, I was the Principal Investigator and a funded VA Ment Grant Researcher 
(~$400,000) between October 1, 1992 and September 30, 1996. 


Significant Publications: 


Throughout my professional career, I have been a clinical and clinically-applied basic 
science researcher. Below I will list my significant publications collated as to the research 
problem and focus addressed. 


I. Study of the aspects of physiology and pathophysiology of laparoscopic 
surgery and the development and evaluation of new laparoscopic techniques: 


1. Wittgen CM, Andrus CH, Fitzgerald SD, Baudendistel LJ, Dahms TE, 
Kaminski DL: Analysis of the hemodynamic and ventilatory effects of 
laparoscopic cholecystectomy. Arch Surg 126:997-1001, 1991. 


2, Fitzgerald SD, Bailey PV, Liebscher GJ, Andrus CH: Lap 
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14. 


cholecystectomy in anti-coagulated patients. Surg Endosc 5:166-169, 1991. 


. Fitzgerald SD, Andrus CH, Baudendistel LJ, Dahms TE, Kaminski DL: 


Hypercarbia during carbon dioxide pneumoperitoneum. Am J Surg 163:186- 
190, 1992. 


. Parra RO, Andrus CH, Boullier JA: Staging laparoscopic pelvic lymph node 


dissection: Comparison of results with open pelvic lymphadenectomy. J Urol 
147:875-878, 1992. 


. Hagood PG, Mehan DJ, Worischeck JH, Andrus CH, Parra RO: Laparoscopic 


varicocelectomy: Preliminary report of a new technique. J Urol] 147:73-76, 
1992. 


Parra RO, Jones JP, Andrus CH, Hagood PG: Laparoscopic diverticulectomy: 
Preliminary report of a new approach for the treatment of bladder 
diverticulum. J Urol 148:869-871, 1992. 


Parra RO, Andrus CH, Jones JP, Boullier JA: Laparoscopic cystectomy: Initial 
report on a new treatment for the retained bladder. J Urol 148:1140-1144, 
1992. 


Parra RO, Andrus CH, and Boullier JA: Staging laparoscopic pelvic lymph 
node dissection: experience and indications. Arch Surg 127:1294-1297, 1992. 


Wittgen CM, Andrus JP, Andrus CH and Kaminski DL: Cholecystectomy: 
Which procedure is best for the high-risk patient. Surg Endosc 7(5): 395-399, 
1993. 


Mehan DJ, Andrus CH, Parra RO: Laparoscopic internal spermatic vein 
ligation: report of a new technique. Fertility and Sterility 58:1263-1266, 19972. 


Mehan DJ, Andrus CH, and Parra RO: Simultaneous laparoscopic 
varicocelectomy and removal of an intrascrotal atrophic testicle. Surgical 
Laparoscopy & Endoscopy 2(4):327-331, 1992. 


Wittgen CM, Naunheim KS, Andrus CH, Kaminski DL: Preoperative 
pulmonary function evaluation for laparoscopic cholecystectomy. Arch Surg 
128:880-886, 1993. 


Andrus CH: Invited Commentary, “Hemodynamic Effects of Argon 
Pneumoperitoneum." [comment] Surg Endosc 8:322-323 1994. 


Wade TP, Comitalo JB, Andrus CH, Goodwin MM, Kaminski DL: 


Laparoscopic cancer surgery: Lessons from gallbladder cancer. Surg Endosc 
8:698-701, 1994. 
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Naunheim KS, Andrus CH: Thoracoscopy resection of giant mediastinal cyst. 
Ann Thor Surg 55:156-158, 1993. 


Andrus CH, Wittgen CM, and Naunheim KS: Anesthetic and physiological 
changes during laparoscopy and thoracoscopy: The surgeon's view. Seminars 
in Laparoscopic Surgery 1(4):228-240, 1994. 


Parra RO, Hagood PG, Boullier JA, Cummings JM, Mehan DJ: Complications 


of laparoscopic urological surgery: Experience at St. Louis University. J Urol 
151 (3): 681-684, 1994. 


Silen ML, Canvasser DA, Kurkchubasche AG, Andrus CH, and Naunheim KS: 


Video-assisted thoracic surgical repair of a foreamen of Bochdalek hernia. 
Ann Thorac Surg 60:448-450, 1995. 


Wibbenmeyer LA, Wade TP, Chen RC, Turgeon RP, Meyer RC, Andrus CH: 
Laparoscopic cholecystectomy can disseminate in-situ gallbladder cancer. J 
Am Col of Surg 181:504-510, 1995. 


Neuberger TJ, Andrus CH, Wittgen CM, Wade TP, Kaminski DL: Prospective 


comparison of heltum versus carbon dioxide pneumoperitoneum. 
Gastrointestinal Endoscopy 43:38-41, 1996. 


Naunheim KS, Landreneau RJ, Andrus CH, Ferson PF, Zachary PE, Keenan 


RJ: Laparoscopic fundoplication: A natural extension for the thoracic surgeon. 


Ann Thorac Surg 61 (4): 1062-1065, 1996. 


Wamer PM, Andrus CH: Hemodynamic and pulmonary implications and 
complications in laparoscopic surgery. Seminars in Laparoscopic Surg 4 (3): 
135-138, 1997. 


Andrus CH, Cosgrove JM, Longo WE, eds. Minimally Invasive Surgery: 
Principles and Outcomes. Amsterdam, Harwood Academic Publishers, July, 
1998. 


Mehan DJ, Hagood P, Andrus CH, Parra R: Laparoscopic hgation of internal 
spermatic veins. A new surgical approach to the correction of varicoceles. 
(Video). Ninth World Congress on Endourology and ESWC, Vienna, Austria, 
June 20 & 22, 1991. 


Mehan DJ, Andrus C, Parra O: Laparoscopic varicocelectomy 
[videorecording}/ report of a new technique to correct male infertility: St. 
Louis University Medical Center. American College of Surgeons. Film 
Library. Woodbury, CT: Cine-Med,[1992], NLM 9414407, NLM Call 
Number WJ 780 VC no. I1 1992. 
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VA Merit Grant Funded Research (October 1, 1992 — September 30, 1996) in 
the Chemoneurolytic Ablation of the Vagus Nerve and Related Articles. For 
the human component of this research project, I developed a subsequently 
approved St. Louis University Institutional Review Board prospective protoco! 
#7902 entitled: “Topical Gastric Application of Congo Red” and also a 
subsequently approved St. Louis VAMC Human Studies Subcommittee 
prospective protocol of the same scope and title. On July 26, 1994 in order to 
utilize Congo Red [Disodium 3,3’-[4,4’-biphenylene-bis(azo)0]bis[4-amino-1- 
naphthalenesulfonate] m human research, I submitted an Investigational New 
Drug Application to the Food and Drug Administration of the U.S. Department of 
Health and Human Services which was subsequently approved as IND #45,483: 


1. Schneider T, Fitzgerald S, LaRegina M, Kaminski D, Andrus C: Evaluation of 
proximal gastric vagotomy by cobaltous chloride (COCI,) chemoneurolysis in 
arat model. ACS Surgical Forum XLII:177-179, 1991. 


2. Schneider TA, Andrus CH: The endoscopic Congo red test during proximal 
gastric vagotomy: an essential procedure. Surg Endosc 6:16-17, 1992. 


3. Schneider TA, Andrus CH: The endoscopic Congo red test during proximal 


gastric vagotomy: an essential procedure. (The Authors Reply). Surg Endosc 
7:210, 1993. 


4. Schneider TA, Wittgen CM, Andrus CH, Kaminski DL: Comparison of 
minimally invasive methods of parietal cell vagotomy in a porcine model. 
Surg 112:649-655, 1992. 


5. Wittgen CM, Schneider TA, Fitzgerald SD, Panneton WM, LaRegina MC, 
Johnson $, Kaminski DL, Andrus CH: Proximal gastric vagotomy by 
minimally invasive methods in an acute rat model. Surg Endosc 7(4):319-324, 
1993, 


6. Neuberger TJ, Wittgen CM, Schneider TA, Andrus CH, Panneton WM, 
Kaminski DL: Evaluation of alternative proximal gastric vagotomy technique 


after a nine-month interval in a rat model. Gastroenter Endosc 40:316-320, 
1994. 


7. El-Ghazzawy AG, Gupta N, Swope TJ, Kulkarni AD, Panneton WM, 
Robinson SM, Niehoff ML, Kaminski DL, Andrus CH: Evaluation of 
benzalkonium chloride chemoneurolytic proximal gastric vagotomy. Surg 
Endosc, 12 (3): 207-211, 1998. 


8. Schneider TA, Andrus CH: The efficacy of endoscopic Congo red 
confirmation of completeness of proximal gastric vagotomy: An essential 
procedure. Pre-presented as a poster at the Annual Scientific Session of 
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SAGES, Monterey, CA, April 17-19, 1991. (Won third prize out of 47 
posters). 


Schneider TA, Andrus CH: The efficacy of endoscopic Congo red 
confirmation of completeness of proximal gastric vagotomy: An essential 
procedure. 1991 Annual Professional Meeting of the Missouri Chapter of the 
ACS, Lake of the Ozarks, MO, June 29, 1991, 


Schneider TA, LaRegina MC, Fitzgerald SD, Wittgen CM, Virgo KS, 
Kaminski DL, Andrus CH: Confirmation of parietal cell distribution by 
histologic and Congo red techniques in a porcine model. Poster presentation, 
AGA, May 12, 1992. 


schneider TA, Wittgen CM, Andrus CH, Kaminski DL: Comparison of 
minimally invasive methods of parietal cell vagotomy in a porcine model. 
Missouri Chapter, American College of Surgeons, June 20, 1992. 


Neuberger TJ, Wittgen CM, Schneider TA, Andrus CH, Panneton WM, 
Kaminski DL: Evaluation of altemative PGV techniques in a chronic rat 
model. Poster presentation at Digestive Disease Week, ASGE Poster session, 
May 18, 1993. 


. Wittgen CM, Schneider TA, Fitzgerald SD, Panneton WM, La Regina MC, 


Johnson $, Kaminski DL, Andrus CH: Proximal gastric vagotomy by 
minimally invasive methods in an acute rat model. Podium presentation at the 
American College of Surgeons - Missouri Chapter, June 20, 1993. (Dr. 
Wittgen won the lst place resident's award for the presentation). 


Schneider TA, La Regina MC, Fitzgerald SD, Wittgen CM, Virgo KS, 
Kaminski DL, Andrus CH: Confirmation of parietal cell vagotomy in a 
porcine model. Podium presentation, VA Surgeons, Augusta, Georgia, May 1, 
1993. 


Andrus C, et al: Evaluation of new methods of proximal gastric vagotomy 
(PGV). VA Research - Improving Veteran's Care Poster Session. "VA 
National Research Week," St. Louis, Missouri, July 6, 1995. 


Schneider TA, LaRegina ME, Fitzgerald SD, Wittgen CM, Virgo KS, 
Kaminski DL, Andrus CH: Confirmation of parietal cell distribution by 
histologic and congo red techniques in a porcine model. VA Research - 
Improving Veteran's Care Poster Session, "VA National Research Week,” St. 
Louts, Missoun, July 6, 1995. 


Neuberger TJ, Wittgen CM, Schneider TA, Andrus CH, Panneton WM, 


Kaminski DL: Evaluation of alternative PGV techniques in a chronic rat 
model. VA Research - Improving Veteran's Care Poster Session, "VA National 


24 


2/27/2024 
354 of 536 


Il. 


Research Week," St. Louis, Missoun, July 6, 1995. 


18. El-Ghazzawy AG, Gupta N, Swope TJ, Kulkami AD, Panneton WM, 


Robinson SM, Niehoff ML, Kaminski DL, Andrus CH: Evaluation of 
benzalkonium chloride chemoneurolytic proximal gastric vagotomy. Surg 
Endosc 11: 196, 1997. (Abstract & Poster Presentation for the Annual 
Scientific Meeting of the Society of American Gastrointestinal Endoscopic 
Surgeons, March 21-22, 1997, San Diego, CA.) 


Other Research Studies in Surgical Endoscopy. 


i, 


Andrus CH, Ponsky JL: The effects of imgant temperature in upper 
gastrointestinal hemorrhage: A requiem for iced saline lavage. Am J 
Gastroenterol 82:1062-1064, 1987. 


. Andrus CH, Ponsky JL: Bezoars: Classification, pathophysiology and 


treatment. Am J Gastroenterol 83:476-478, 1988. 


. O'Loughlin KC, Andrus CH, Kaminski DL: A simplified technique for the 


extirpation of the gastric bubble utilizing an endo-overtube. Am Surg 55:116- 
118, 1989. 


Westfall SH, Andrus CH, Naunheim KS: A reproducible, safe jejunostomy 
replacement technique by a percutaneous endoscopic method. Am Surg 
56:141-143, 1990. 


. Andrus CH, Dean PA, Ponsky JL: Evaluation of safe, effective, intravenous 


sedation for utilization in endoscopic procedures. Surg Endosc 4:179-183, 
1990. 


Andrus CH: Endoscopic ultrasonography: A new highly sensitive and specific 
diagnostic and staging technique for upper gastrointestinal tumors. Saint Louis 
Metro Medicine 13:2]-23, 1991. 


. Andrus CH: Endoscopic assessment of vascular disorders. Sem Colon Rect 


Surg 5(1):27-31, 1994. 


Ure T, Dehghan K, Vernava III AM, Longo WE, Andrus CA, Daniel GL: 
Colonoscopy in the elderly. Surg Endosc 9:505-508, 1995. 


Damore LJ, Andrus CH, Herrmann VM, Wade TP, Kaminski DL, Kaiser GC: 
Prospective evaluation of a new through-the-scope nasoduodenal enteral 
feeding tube. Surg Endosc 11: 460-463, 1997. [This was an IRB approved study of 


the placement of a feeding tube through the endoscope. With my recommendations and 
specifications, the feeding tube studied in this IRB study was designed, manufactured, and 
patented by engineers of the Sherwood Medical Company, a Davis & Geck Co, St. Louis, 
MO. 
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A more complete listing of all my publications, presentations, abstracts, etc. 


can be found in my Curriculum vitae. 
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PROFESSIONAL COMMITTEE AND NATIONAL ORGANIZATION 
| MEMBERSHIP 


Organization: 


American College of Surgeons (Candidate Group) 
American College of Surgeons (Fellow) 


Counselor 1992-1995 
President-elect 1996 
Dates of Membership: 1988 - 1996 


Although I was the president-elect of the St. Louis Surgical Society in 1996, our family 


moved to Chicago so I could assume the positions of Chief , Surgical Services, Edward Hines, 
Jr. VAH and Professor and Vice-Chairman, Department of Surgery, Loyola University, 
Chicago. As one of the responsibilities of the president-elect, I organized the fall scientific 
panel: 


As the former President-elect of the St. Louis Surgical Society, I coordinated the St. 

Louis Surgical Society’s Fall Panel of November 5, 1996, on: “Molecular Medicine 
and the Practicing Surgeon” which included the discussants: Robert Smith, M.D., 
Ph.D., Professor of Medicine, Joslin Diabetic Clinic, Harvard University: “An 
Overview of Molecular Biology and its Influences on Clinical Practice”; Diane 
Radford, M.D., F.A.C.S., Assistant Professor of Surgery, Washington University 
School of Medicine: “Genetic Screening in Breast Malignancies”; Charles Andrus, 
M.D., F.A.C.S8.: “Molecular Biology and Managed Care”; and Kevin O’Rourke, O.P., 
J.C.D., St. Louis University School of Medicine: “The Ethical Implications of 
Molecular Biological Diagnoses and Therapy.” 


Organization: Due to the legal debts incurred in the litigation of Andrus v. VA, Ihave been 
matile to pay my dues over the last two years to the majority of the organizations to which I 
my belonged. Thus, I have included the list below for completeness: 


1975 American Medical Association 
1982 Missoun State Medical Assoctation 
1982 St. Louis Metropolitan Medical Societ 
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1975 
1987 
1988 
1988 
1989-1993 
1989 
1990 


199] 
1996 
1993 
1993 
1997 
1999 


American Chemical Society 

Society of American Gastrointestinal Endoscopic Surgeons (SAGES) 
American Society of Gastrointestinal Endoscopy 

The Association of Veteran's Administration Surgeons 
Southern Medical Association 

The Southwestern Surgical Society 

Fellow - American College of Surgeons - Missouri Chapter 
The Society of Laparoendoscopic Surgeons 

Society of Surgeons of the Alimentary Tract 

American Gastroenterological Association 

Association for Academic Surgery 

Chicago Surgical Society 

American College of Physician Executives 


Office Held (if any): none 


el 


Dates of Membership: As listed above 
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HONORS AND AWARDS 


e of Award: U.S. Department of Veterans Affairs Commendation 


Organization Granting Award: The Hines VAH Ethics Committee and the Hines VAH 
Chief of Staff 


Date Received: 12/20/2001 


Description of Award’s Significance in the Profession: 


The |'Commendation citation describes the significance of the award: 


Department of Veterans Affairs Commendation: “The Hospital Ethics Committee 
(HEC) awards this Commendation to Charles H. Andrus, M.D., Chief, Surgical 
Service, Edward Hines, Jr. VA Hospital and Professor of Surgery, Loyola University 
Stntch School of Medicine in recognition of his extraordinary courage, dedication and 

_ contributions to ethical practices in healthcare. In clinical practice and as the Chief of 
Surgical Service, Dr. Andrus has been an exemplary ethical practitioner and leader. 
As a clinician, he has been a forthright advocate of the need of compassionate, 

_ respectful and candid dialogue between patients, their family members and caregivers 
regarding the moral tensions and emotional turmoil that often arise at the end-of-life. 
His sensitivity to and advocacy for these issues and the delicate mediation and 
decision-making they require have been inspirational. Furthermore, in every respect, 
he has been an outspoken, articulate and passionate champion of the need for constant 
vigilance about the ethical implications of physician practices. In a most effective 

_ Way, his leadership style has been his example. The entire hospital community is 

indebted to him for the impact that he has had on our patients and their family 
member. He is looked upon with great respect and held in great esteem by his 

_ colleagues who have been honored by his presence. As a result of his admirable 
qualities, it is with great pleasure that the HEC commends Dr. Andrus for his 

inspirational contributions and leadership. We wish him well and God’s speed in his 
new endeavors. 

Barbara Temeck, M.D. 
Chief of Staff 


Gerald J. Mozdzierz, Ph.D. 
: Chairman, Hospital Ethics Committee 
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Name of Award: A Certificate of Recognition of Excellence from the NSQIP 


Organization Granting Award: National Surgery Quality Improvement Program (NSQIP), 
Veterans Health Administration, U.S. Department of Veterans Affairs 


Date Received: Dated April 15, 2001 (Hines VAH Director presentation on May 4, 2001 
Description of Award's Significance in the Profession: 


The citation of the award states: “For LOW outlier status which indicates that risk-adjusted 
outcomes were better than average VAMC in: All Non-Cardiac Surgery during fiscal year 
2000.” During my tenure as the Hines VAH Chief of Surgery from 1996 through 2001, the 
Surgical Service’s ratio of observed vs. expected mortality rates in all non-cardiac surgery had 
become one of the most outstanding in the nation among the 124 surgical services of the 172 
VAMCs. 


Name of Award: Attending Physician of the Year Award 


Organization Granting Award: Department of Surgery, Stritch School of Medicine, Loyola 
University, Chicago 


Date Received: June 19, 1998 


Description of Award’s Significance in the Profession: 


The citation of the award states: “In recognition of his outstanding efforts as teacher, mentor 
and role model.” As a Professor of Surgery, I can think of no higher Academic Honor than 
the acknowledgement from those whom J have taught. (On October 19, 2001, it was also 
announced at the St. Luke’s Dinner Dance which is in honor of the profession of Medicine, 
that I had been one of the nominees for the “Faculty of the Year Award” for the last 4 
consecutive years.) 


Name of Award: There are several additional honors and awards listed on page 6 of my 
bibliography. 
Organization Granting Award: 


Date Received: 
Description of Award’s Significance in the Profession: 
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VOLUNTEER AND COMMUNITY SERVICE ACTIVITIES 
(Last 5 years) 


| Organization: Loyola University Chapter of the American Chemical Society 
e Held (if any): n/a 


Description of Responsibilities: 


On November 30, 1999, I was the guest lecturer to a group of premed students presenting a 
wih entitled: “As a Chemistry major, you want to be a doctor?” In my discussions 


with the student organizing this lecture, I was struck by the lack of knowledge of the general 
public regarding the VA and this concept was the impetuous for the submission of the letter to 
the editor: 


Andrus, C: This is how we thank vets? Pioneer Press, Wednesday, November 10, 1999. (The 
article is contained in the booklet entitled: “Introductory remarks to 1999 Under Secretary for Health 
Commission”) [I have now attached a copy of this letter as an Adobe Acrobat .pdf file to the present 
application 


VAH Admunistration 
and Congressional staff representatives representing members of Congress from the northern 
districts of Illinois and the Illinois U.S. Senators 
e Held (if any): n/a 

Description of Responsibilities: 


nd Cones Discussion and presentation to the Edward Hines, Jr. 


Andms CH: Presentation of a summary of the “Edward Hines, Jr. Veterans Affairs Hospital 


Surgical and Anesthesia Services FY-99 Annual Report.” to Congressional and Senatorial 
Staffers nvestigating the VISN 12 Delivery System Options Study (http://www.va. gov/cno/), 
November 23, 1999, 


Organization: Veterans for Unification 
e Held (if any): n/a 
Des! ription of Responsibilities: 


Andrus CH: Discussion with U.S. Congressman Henry Hyde, R-6th, and Congressional 
representatives of the Illinois Senators and northern Illinois Congressmen regarding the VISN 
12 Options Study and CARES at the invitation of the Veterans for Unification. The Veterans 
far aieation Meeting, Broadview Public Library, Broadview, IL, August 30, 2000. This 
discussion resulted in two published articles: 


1. Wright C: VA hospitals studied again. (Westchester, IL: 
| Westchester Herald, Pioneer Newspapers, Inc., Wednesday, 
september 6, 2000), vol 15, 24, pages 1, 3, 9. 


2 Wright C: VA hospitals studied again. (Hinsdale Edition: The 


Doings Newspapers, Pioneer Newspapers, Inc., Thursday, 
October 19, 2000), vol CVI, no. 3, page 35. 
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Organization: Council of Chiefs, Association of VA Surgeons 
Office Held (if any): n/a 


Description of Responsibilities: 


Andrus CH, Khuri SF, Daley J: Debate regarding the confidentiality and protection of quality 
assurance information of the VHA’s NSQIP and CICSP. Annual Council of Chiefs meeting, 
Association of VA Surgeons, American College of Surgeons, October 22, 2000, Chicago, IL. 


Please note: The information presented by Drs Khun and Daley was subsequently 
incorporated into the publication: Khun SF, Daley J, Henderson WG. The comparative 
assessment and improvement of quality of surgical care in the Department of Veterans 
Affairs. Arch Surg 2002; 137: 20-27. 


Oraanization: Council of Chiefs meeting, Association of VA Sur 


Office Held (if any): n/a 
Description of Responsibilities: 


Andrus CH: An invited presentation of discussion of CARES at the Council of Chiefs 
meeting, Association of VA Surgeons, May 6, 2001 in the presence of the Chiefs of Surgery, 
VHA; the representative of VAHQ Surgery Office, Gerald McDonald, M.D.; and VHA Under 
Secretary for Health, Thomas Garthwaite, M.D. 


h School, Stockton, CA 


Organization: Driver Education classes at St. Ma 
Office Held (if any): n/a 


Description of Responsibilities: 


Andrus CH: Medical Implications of MVAs. Lecture and slide presentation presented to the 
Driver Education Classes of St. Mary’s High School, Stockton, CA, November 6, 2002. The 
information presented included data about Northern California motor vehicle accident related 
morbidities and mortalities from Califomia Highway Patrol data bases. 


Organization: San Joaquin General Hospital combined Pathology Conference 


Office Held (if any): n/a 
Description of Responsibilities: 


Andrus CH: Transfusion therapy. Combined Pathologic Conference (Departments of Family 
Practice, Intemal Medicine, & Surgery), San Joaquin General Hospital, July 30, 2003. 
(Presented an hour lecture and slide presentation on the rationale for blood banking and 
transfusion policy due to the last-minute unavailability of the Director of the Delta Blood 
Bank of Stockton to present his scheduled lecture.) 


C 
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MILITARY SERVICE 
(List periods of service chronologically) 


Dates: None 


ADDITIONAL INFORMATION FOR CONSIDERATION BY THE COMMISSION: 
(Optional) 


Between 1946 and 2004, sixteen physicians have held the position of Chief Medical Director 
of the Department of Medicine & Surgery (1946-1989) and Veterans Health Services and 
Research Administration (1989-1991) of the Veterans Administration and subsequently the 
position of Under Secretary for Health, Veterans Health Administration (VHA), Department of 
Veterans Affairs (1991 to the present). As one reviews their outstanding individual 
biographies'”*' and selected publications'”'”’ (Table I and References: Table I), there is 
observed a common commitment and life’s dedication to the care for all patients; the Mission of 
the VHA””’: clinical medical care for the Veteran patients, medical education, medical research, 
and contingency support for the Department of Defense and Public Health Service: and, most of 
all, to the overriding foundation of the VA: “...to care for him who shall have bome the battle, 
and for his widow, and his orphan...” From the inception of the Department of Medicine & 
Surgery in 1946, the underlying commitment of the VA has been to provide appropriate, timely, 
state-of-the-art medical care to our country’s Veterans. 

Drs. Hawley and Magnuson and General Omar Bradley were convinced that only through 
the creation of a close affiliation between the Veterans Administration and the nation’s medical 
schools, could outstanding medical care be provided to every Veteran patient. While the VA- 
University affihations were of the most noblest concepts and intentions, over the years there 
have|/been trmes of an unwillingness of commitment or disregard to contractual commitments 
by individual university physicians to their respective VAMCs with a resultant underlying 
mutual mistrust between the Universities and the VA and disregard by individual physicians to 
the provision of medical care to Veteran patients equivalent and comparable to that at some of 
the respective university affiliates. Some of the former Chief Medical Directors and Under 
Secretaries have been confronted publicly with this underlying, always-present, inherent 
conflict (e. g.. Magnuson’’, Boone™, Engle'”, Musser'’*, Chase®’ Crutcher”!, Kizey?? 710 
Roswell*'***°) and a have responded in varying ways. (Table I: Abbrebiated biography) 

the last two decades of the twentieth century, budgetary constraints, inefficient utilization 
of the VA’s medical resources, and implementation of “means testing” became the central 
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focus of the Chief Medical Directors. (e.g.: Crutcher’’, Ditzler'*’) Indeed, Under Secretary 
Kizer was indeed a visionary with his introduction of the Vision for Change’”’ reengineering 
and transforming the VHA from a hospital-based system into the largest honzontally and 
vertically integrated healthcare system in the nation. In 1998 during Dr. Kizer’s tenure, the 
pilot study: “VISN 12 Delivery System Options Study” was initiated to assess the resources of 
each VAMC 1m the northern I[llinois/Wisconsin area but was later discarded after a deluge of 
Congressional, clinician, and stakeholder criticism. The concept of a methodological and 
uniform evaluation of the nation’s VAMC’s resources was refined into the Capital Asset 
Realignment for Enhanced Services (CARES)’”° which has now critically assessed and 
suggested reallocation of the VHA’s resources across the nation. 

With all these recent accomplishments in the VHA, the abrupt announced resignations of the 
last three Under Secretaries in the short period of five years (Kizer: June 1999; Garthwaite’”’: 
May 2001; and Roswell™*: April 2004) must seem contradictory. At their respective times, each 
of these Under Secretaries faced concrete, real controversies or situations (which will not be 
speculated upon here) that distracted and detracted from their focus to the VHA Mission to 
which they were committed. In hindsight two years ago, Dr. Kizer indirectly verbalized his 
general frustration”"’: 


“But it’s still one thing that I don’t quite understand. If you compare the VA’s performance against 
essentially anyone else out there, it performs much better than Medicare, and better than most plans across 
the country. And it does it at a cost of about two-thirds what Medicare pays. Somewhere I would think 
that this would attract some attention.” 


While internally, the VHA has been transformed and medical care is now monitored 1n the 
ageregate by outcomes-based reporting, methodologies, and processes like the FAA-VA Patient 
Safety Reporting System (PSRS)*", mutual cooperation and singleness-of-purpose in the 
delivery of appropriate, equitable medical care for Veteran patients is lacking among many of 
the rank-in-file VA-affiliated university physicians. 

The failure of a sense of personal commitment by university faculty to the ideals of the 
University-VA affiliation 1s at present subtle but pervasive and is infectious in the educational 
process.22771%218720224 Chief Medical Director Musser expressed what should be a de facto 
commitment to the Mission of the VA in his response to the scandal involving the University- 
VA affiliations at the time in his letter to all VAH Directors and Chiefs of Staff on February 2, 
1970 entitled: “Fundamental Principles and Polices Pertaining to the Mission of the 
Department of Medicine and Surgery, Veterans Administration.”(pages 1863-1 865)'’°. In the 
thirty years since that correspondence and during my 18 year tenure as a surgeon in the VA, the 
attitudes I observed and which were openly expressed by some university faculty towards the 
“VA” have not improved. 

In the news release announcing his resignation, Dr. Roswell stated’*’: “Much has been 
accomplished over the past two years, but with the dynamic changes the Department now faces 
I feel it is important we have a new perspective in leadership.” As one reviews the 58-year 
history of the VHA (DM&S and VHS&RA), one is struck with the array of outstanding, 
insightful, committed leaders including Dr. Roswell who have directed the DM&S, VHS&RA, 
and later the VHA. The new perspective in leadership of which Dr. Roswell speaks needs to 
look back to the VHA’s roots. A commitment to the mission by all personnel--but especially in 
the ranks of the physicians of the VA-University affiliation--must be nurtured at all levels. All 
the present programs hike VERA, CARES?'®, and the Vision for Change’ 97 and proposed new 
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aetoence Table I: Chief Medical Directors of the Department of Medicine & Surgery 


(1946-198 


the Veterans Administration and the Under Secretaries for Health, Veterans Health 
Administration, Department of Veterans Affairs (1991-2004) 


: and the Veterans Health Services and Research Administration (1989-1991) of 


Paul Ramsey Hawley. M.D. 1945 — 1947 


L 


awley PR. The establishment of a common standard for graduate training in general 
urgery. Bull Am Coll Surg 1950; 35(3): 162-165. 


' 
4 


awley PR. A doctor makes a critical survey of the medical profession. J Mich State 
ed Soc 1950; 49(10): 1169-1174. 


Hawley PR. The doctor and the social revolution. Conn Med 1950: 14(11): 981-985. 


o PR. Fellowship address: Quo vadimus? Bull Am Coll Surg 1951; 36(1): 35- 
40. 


awley PR. Medicine as a social instrument: The hospital and the community. N 
gl J Med 1951; 244(7): 256-259. 


Hawley PR. The American College of Surgeons. Bull Am Coll Surg 1951; 36(2): 
103. 


awley PR. Medical planning for modem war. J Med Educ 1951: 26(4): 266-268. 
I PR. The price of medical freedom. Postgrad Med 1951; 10(1): 75-77. 
Hawley PR. The director’s report. Bull Am Coll Surg 1953; 38(1): 36-38. 

Hawley PR. Hospital standards are for patients. Mod Hosp 1953; 80(1): 51-53. 
Hawley PR. Whose ethics? Bull Am Coll Surg 1953; 38(2): 64. 


aly PR. The ideals and ethics of medicine. J Tn State Med Assoc 1953; 46(6): 
197-201. 


Hawley PR. See no evil. Bull Am Coll Surg 1953; 38(4): 128; passim. 


Hawley PR. The ideals and ethics of medicine; address made at the 118" Annual 
Meeting, Tennessee State Medical Association Memphis, Tennessee, April 14, 1953. 


poi PR. Director reports to fellows. Bull Am Coll Surg 1954; 39(1): 29-30; 
passim. 


aid PR. Regents define unethical practices. Bull Am Coll Surg 1954; 39(2): 72. 


] 
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Lia 


18. 


Lo, 


ZU. 


vat 


22. 


oe 


24. 


ZS 


Hawley PR. 


566. 


Hawley PR. 


Hawley PR. 


93, 


Hawley PR. 
1955; 40(3): 


Hawley PR. 


76. 


Hawley PR. 


207. 


Hawley PR. 


379-383. 


Hawley PR. 


The American College of Surgeons. Practitioner 1954; 172(1031): 560- 


Ethics within the profession. Mo Med 1955; 52(1): 42-43; passim. 


The director reports to the fellows. Bull Am Coll Surg 1955; 40(2): 90- 
The college—an institution rather than a society. Bull Am Coll Surg 
175-177. 

The director’s report to the fellows. Bull Am Coll Surg 1956; 41(2): 75- 
The general practice of medicine. Bull Am Coll Surg 1956; 41(5): 205- 


Medical ethics and the modern surgeon. J Natl Med Assoc 1956; 48(6): 


Responsibility of the hospital to the community. Hosp Prog 1957; 


38(5): 86-88; passim. 


Hawley PR. 


A creed for healers: do not deceive. Mod Hosp 1957; 89(2) 51-54. 


Paul Budd Magnuson, M.D., F.A.C.S. 1948-1951 


26. 


Zi. 


28. 


29. 


30. 


aii 


a2; 


Magnuson PB. Where do we go from here in veterans medicine? Bull Am Coll Surg 
1951; 36(1): 45-47. 


Magnuson PB. Why I was ousted from the V.A. Med Econ 1951; 28(3): 66-70. 


Magnuson PB. The internal dispute over veterans’ medicine. Hospitals 1951; 25(5) 


37-40. 


Magnuson PB. Remove not the ancient landmark. Bull Am Coll Surg 1951; 36(4) 


352-356. 


Magnuson PB. President’s commission in action. Mod Hosp 1952; 78(6): 56, 


passim. 


Magnuson PB. “Too big a job for one year”. Pediatrics 1952; 10(3): 348-354. 


Magnuson PB. Too big a job for one year. Md State Med J 1952; 1(9): 430-435 
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33. 
ist Columbia 1952; 21(12): 651-655; passim. 
34. agnuson PB. The president’s commission on the Health Needs of the Nation. J 
Med Assoc 1952; 150(15): 1509-1510. 
35. | Magnuson PB. Report to American Surgical Association of the Committee on 
Graduate Surgical Education. Ann Surg 1953; 138(6): 937-942. 
36. agnuson PB. Ring the Night Bell. Birmingham: Univ of Alabama School of 
edicine, 1986 with permission from Little, Brown and Co., 1986. 
Joel Thompson Boone, M.D. 1951-1955 
37. Boone JT. Miltary medicine and surgery as a specialty. J] Am Med Assoc 1951; 
145(13): 972-974. 
38. Boone JT. An outline of veterans medicine. Bull Am Coll Surg 1951; 36(2): 120- 
Lez. | 
39. toone JT. Medical program of the Veterans Administration. Med Ann Dist 
olumbia 1951; 20(10): 561-569. 
40. oone JT. Address. Mil Surg 1952; 110(1): 20-24. 
41. Boone JT. The Veterans Administration Medical program in relation to American 
medicine. Am J Psychiatry 1952; 109(6): 411-412. 
42. Boone JT. Veterans Administration medical care program. Conn Med 1953; 17(10): 
S23: 
43. oone JT. The current medical and hospital program of the Veterans Administration. 
i] Surg 1954; 114(1): 41-44. 
44. oone JT. The medical and hospital program of the Veterans Administration; an 
examination of certain popular misconceptions. J Am Med Assoc 1954; 154(9): 755- 
764. 
45. Boone JT. The role of the Veterans Administration in the maintenance of national 


_— PB. Mental processes of the President’s Health Commission. Med Ann 


re Mil Med 1955; 116(1) 20-24. 
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William S. Middleton, M.D. 1955-1963 


46. 


47. 


48. 


49. 


50. 


a1, 


D2: 


53. 


54. 


55. 


56. 


on 


58. 


1) 


60. 


61. 


Middleton WS. Some reflections on medical education. Ann Intern Med 1951; 
34(6): 1457-1462. 


Middleton WS. Not by bread alone. J Lancet 1958; 78(5): 159-161. 


Middleton WS. Medical education in the Veterans Administration. Med Ann Dist 
Columbia 1960. 29: 629-631. 


Middleton WS. Medicine in the Veterans Administration 1960. Mil Med 1961; 126: 
28-30. 


Middleton WS. Unaccustomed asI am. JAMA 1961; 178: 308-311. 
Middleton WS. Veteran medicine-1961. Mil Med 1962; 127: 22-25. 
Middleton WS. Veteran Medicine—1962. Mil Med 1963; 128: 16-21. 


Middleton WS. The civilian practitioner and military medicine. Mil Med 1964; 129: 
272-273. 


Middleton WS. Good methods and a proper point of view. J Lancet 1964; 84: 261- 
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Phone 314-577-8372 
Fax 314-268+5239 


www.slu.edu 


SAINT LOUIS | Health Scien¢es Center 
UNIVERSITY School of sos 


Department of Surgery 


November 13, 2013 


The Honorable Robert A. Petzel, M.D. 
Under Secretary for Health 
Department of Veterans Affairs 

810 Vermont Avenue, N.W. 
Washington, D.C. 20420-0001 
202-461-7600 


Re: Request of consideration for candidacy by the Commission for the position of Under 
Secretary for Health, Veteran Health Administration (USH,VHA), U.S. Department of Veterans 
Affairs (DVA) 


Dear Dr. Petzel: 


When I read of your announced plans to retire this weekend!, it rekindled in me my commitment 
to reapply for the position of Under Secretary for Health, VHA. Like yourself and Drs. "a 
Garthwaite, and Roswell, I was one of the five candidates interviewed by the Commission on 
December 10, 1999. While you all had much more extensive DVA administrative credentials, I 
was a “young” Chief of Surgery of the Edward Hines, Jr. VAH who had submitted his 
application in a sense of clinician’s duty for Veteran patient advocacy regarding clinically 
addressable issues and probably idealism mixed with naiveté. At the conclusion of my interview 
by the Commission, Enrique Mendez. Jr, M.D., Maj Gen (ret) U.S. Army, proposed the 
following statement-question: Dr. Andrus, you seem to be an accomplished clinician, educator, 
researcher, and author—why, the ___— would you want this position? While all thirteen 
members of the committee and I laughed at the phraseology of his query and I gave what would 
be my dutiful response, it was my impression at the time that my application would probably not 
be submitted for further consideration—somewhat to my relief for if the process a this 


would necessitate my de facto separation from my daily interactions with the veteran patients for 
whom I had tried to be their “surgeon advocate.” Little did I realize that with my answer to Dr. 
Mendez’s question on that day, the convoluted path my VA physician advocacy would take over 
the next thirteen years, and that I would be two years later excluded from my daily interactions 
with veteran patients even to the present day. 
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In handing me a copy of the annual Attending Surgeon supervisory report on my first day as 
Chief of Surgery, Hines VAH in 1996, I was informed by my Assistant Chief of Surgery and, 
from that day forward, my mentor, Frank Folk, M.D., F.A.C.S., that the hardest task facing me 
would be getting the attending surgeons to be physically present in the OR cases consistently. 
When discrepancies arouse regarding the application for the Hines VAH Chief of Staff vacancy 
by a physician who misrepresented himself on his application, the Hines VAH Executive 
Committee of the Medical Staff and the local Professional Standards Board (PSB), of which I 
was a member of both, addressed the controversies regarding the applicant’s submission which 
in time would embroil the administrations of the Hines VAH and VISN 12, Loyola Univers ty 
School of Medicine, the PSB in VACO, the Office of the USH, and the Medical Inspector, James 
McManus, M.D., F.A.C.S. Additionally, with my submission regarding the turning away of 62 
veteran patients from the Hines VAH over a six week period because “we were full”—when we 
were not, Dr. McManus and Assistant VA OIG Director, Michael Staley, concurred and advised 
that I should become a federal whistle-blower under the auspices of the U.S. Office of the 
Special Counsel: File MA-00-1107. While these controversies continued, in the Spring-S 
of 2001 there were adverse outcomes involving four veteran patients that were directly 
attributable to attending surgeons’ non-presence in the OR. These cases that I submitted to the 
VA Office of the Medical Inspector and the VA OIG would become the basis for a nationwide 
VA OIG audit and Congressional testimony” and subsequent arguments before the U.S. Court of 
Appeals for the Federal Circuit in (Andrus v. VA)’, and resultant changes in VHA Handbook on 
Resident Supervision 1400.01, enhanced oversight by compliance offices regarding Attending 
Surgeon appropriate presence at the VAMCs, and, indirectly, changes in VA physician sal 
schedules to more appropriately match the private sector to encourage improved physician 
attendance and compliance. | 


paast o 


While my advocacy was eventually helpful in improving physician attendance compliance and 
hopefully physician commitment to the Veteran patients, it did not come without financial 
professional, and emotional cost to my family. When the Hines VA Surgical Services Office 
Manager was accused of selling laptop computers bought on his IMPAC credit card and h 
confessed and was convicted of these fraudulent activities, I was scrutinized as his immediate 
supervisor as the Chief of Surgery. As the VISN 12 Director had tried to fire me 12 times 
without cause over my five years at Hines VAH as related to me by the OIG, I was now 
threatened with demotion, sanctions, letters of reprimand, and finally letters-of-intent to 
reprimand over a five month period until I finally announced my resignation which immediately 
and irrefutably silenced me as a physician advocate within the VA. But, Dr. Petzel, I am 
surgeon which means that when I start an operation—I complete it! I sued in Andrus v. the U.S. 
Department of Veterans Affairs through the EEOC and the MSPB prior to my separation from 
the VA. While both cases were administratively closed, I subsequently appealed (initially pro 
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of the importance of attending surgeon physical oversight of residents in the OR to the awareness 
of many: some veteran patients and groups; within multiple offices of the DVA, the DOJ, the 
OSC, and the White House; the U.S. House Veterans Affairs Committee; with members of| the 
ACS and AMA; and the general public. (Much of the correspondence is documented as 
copyrighted material preserved for history in the U.S. Library of Congress.*) 


After my separation from the VA, though, I continued my academic advocacy for my veteran 
patients by submitting a quality assurance review publication analyzing the potential 
effectiveness of the PSRS‘ and also completing my research sanctioned by the Hines VA I 
and then USH Garthwaite on aggregate risk-adjusted mortality versus attending surgeon 
presence in the operating room in the Chicago VAMCs. I delivered the results publicly asa 
podium presentation before the Annual Meeting of the Association for Surgical Education and 
submitted the paper to The American Journal of Surgery (with its subsequent rejection by the 
editorial staff).” In a subsequent phone conversation with Dr. DePalma, then VACO Chief of 
Surgical Services, he suggested to me to stop my harping on attending surgeon presence a 

“they” had disproven my premise that there is an increase in adverse outcomes when attending 
surgeons are not present in the OR.° In fact, lost in the multitude of comparisons and Statistics of 
the article® referenced by Dr. DePalma was the following documentation confirming my premise 
as fact: in 39,577 cases, in which the attending surgeon supervision was in absentia, there|were 
1,054 deaths (2.66%) out of 610,660 cases with the reported mortality rate higher (~0.32% 
the in absentia group than in the supervised group. Although only slightly higher in percentage, 
with the p<0.001 and with this comparison actually being of “population” outcome calculations 
rather that a statistical sampling, by definition, there was a proportionately significant elevation 
in mortality in the unsupervised group when compared with those cases where the attending 
surgeons were documented to have been present in the OR. While I submitted response 
comments as a Letter to the Editor of The American Journal of Surgery, these comments too 
were rejected for publication by the editorial staff of The American Journal of Surgery. 


In 2002, at the request of Congressman Lane Evans, then the ranking member of the minority 
party of the U.S. House Veterans Affairs Committee, 1 became a requested silent informant to 
the U.S. House VA Committee directing them to previous documentation’ of these very is ues 
regarding attending surgeon supervision dating back to 1969 that were essentially unchanged— 
which would be estimated to predict ~$1 — 5 billion in alleged fraud by VA surgeons-in-absentia 
over greater than thirty years from 1969 to 2002. One year after and initially based on the] VA 
Audit of Part-time Physicians” and VA IG Griffin’s testimony before Congress on May 8, 2003, 
ABC News ran a Primetime 1-hour special entitled Fighting for Care® on April 9, 2004, which 
was expunged from the Internet one week later (probably because ABC News took hidde 
cameras intd two of the VAMCs). All the aforementioned dramatically affected the VA’s 
internal response to the issue. As stated above, all of this led to resultant changes in VHA 
Handbook on Resident Supervision, enhanced oversight by compliance offices regarding 
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attending surgeon appropriate presence at the VAMCs, and, indirectly, led to changes in VA 
physician salary schedules to more appropriately match the private sector to encourage improved 
physician attendance compliance. 


While this communication has been too long, I have submitted this as the reason for my 
requesting consideration by the Commission for candidacy for the position of VHA Under 
Secretary and as a response to Dr. Mendez’s question of so long ago. As Iam sure you would 
agree, as VA physicians, we have a duty and commitment for the advocacy for the Veteran 
patients consistent with that which we all pledge for all patients in the Hippocratic oath: Primum 
non Nocere—First, do no harm. While I am classified as Active Staff at the St. Louis VAMC, it 
has been decided at the St. Louis VAMC that my involvement in veteran patient care has been de 
facto restricted to a consultant capacity only (even during times of the lack of specialty | 
endoscopy needs (ERCP)) due to potential negative ramifications of my previous advocacy. 
With this de facto separation from my daily interactions with the veteran patients but my desire 
to be of service to the veteran patients and our country as directed by the VA Motto from 
President Lincoln’s second inaugural address: “..to care for him who shall have borne the 
and his widow and his orphan..”, it seems apropos for me to submit this request to you for 
consideration by the Commission for the Appointment of the Under Secretary for Health, 
Veterans Health Administration. After World War II, Drs. Hawley and Magnuson, Gener, 
Omar Bradley, and President Harry S. Truman conceived of and directed the implementati 
the University-VA affiliation’ which even today espouses the foundational missions of Clini 
Care, Education, and Research of the U.S. Department of Veterans Affairs for the betterment of 
all Veterans—to continue and advance these goals for the betterment of Veteran patients would 
be what I hope to champion if chosen as the Under Secretary for Health, Veterans Health 
Administration. 


I have included copies of my updated curriculum vitae, my last two annual Saint Louis 
University self-evaluations, and will request letters of reference once I am notified of a direct 
mailing address to the Commission. Dr. Petzel, thank you for your consideration of my 


submission. 


Respectfully yours, 


LV GH Aha. ) 


Charles H. Andrus, M.D., F.A.C.S. 
Professor of Surgery 
- Department of Surgery, Saint Louis University School of Medicine 
Former Chief of Surgery, Edward Hines, Jr. VAH, Maywood, IL 
SLUH office: 314-577-8563, Home: 314-991-2274, Beeper: 314-491-2417 
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1. U.S. Department of Veterans Affairs, News Release: VA convenes commission to 
identify candidates for the Under Secretary for Health Position, September 20, 20131 
http://www.va.gov/opa/pressrel/pressrelease.cfm?id=2483 

2. Slachta M: Audit of the Veterans Health Administration’s part-time physician time|and 
attendance, Report No. 02-01339-85. Washington, D.C.: VA Office of Inspector 
General, April 23, 2003. http://www.va.gov/oig/52/reports/2003/VAOIG-02-01339 


85.pdf 


3. Andrus CH: Correspondence from the U.S. Office of Special Counsel in Andrus v VA and 
— Allegations of Obstruction of Justice. Copyright Office, U.S. Library of Congress, 
March 16, 2004, ©TXul-165-703. A compilation of documents related to U.S. Court of 
Appeals for the Federal Circuit Case 03-3162. [Other related submissions include: 
©TXul-145-557, OTXul-173-542, ©TXul-192-071, ©TXul-196-220, ©TXul-20 
831, ©TXul-262-126, ©TXul -274-328, OTXu1-288-808. ] 


4. Andrus CH, Villasenor EG, Kettelle JB, Roth R, Sweeney AM, Matolo NM: “To ihe iS 
Human”: Uniformly reporting medical errors and near misses: A naive, costly, and 
misdirected goal. J Am Coll Surg 196 (6): 911-918, June 2003. 


5. Andrus CH, Kleinman BS, Mozdzierz G, Sinacore JM, Ga§thwaite TA: Mortality 
outcomes and attending surgeon presence at the time of operation. Paper podium 
presentation on May 7, 2003 before the 23 Annual Meeting of the Association for 
Surgical Education, Vancouver, B.C., Canada, May 6-8, 2003. [Copy of article an 
related correspondence contained in ©TXu1l-262-126, OTXul-274-328, and ©TXul- 
288-808. | 


6. Itani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, Henderson WG, Khuri 
SF: Surgical resident supervision in the operating room and outcomes of care in Veterans 
Affairs hospitals. Am J Surg Nov 2005; 190: 725 — 731. 


7. U.S. Congress: Irregularities in the Salt Lake City, Utah, Veterans’ Hospital and Other 
Stations. U.S. House of Representatives Committee on Veterans Affairs, 91st Congress, 


1st Session, House Committee print no. 167, part I, December 19, 1969: 1-2247. 


8. Sawyer D, Gordon R, Rosen I, Lange R: Fighting for Care. Primetime, ABC News, 
April, 2004. 


9. Magnuson PB: Ring the Night Bell—The Autobiography of a Surgeon. Birmingham: 
University of Alabama press, 1986. (Reprinted from Dr. Magnuson’s original work 1960) 
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150 Emerald Green Court 
St. Louis, MO 63141 


314-991-2274 
November 19, 2013 


The Honorable Kathryn Ruemmler, J.D. 
Counsel to the President 
Office of White House Counsel 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Fax: 202-456-6279 


Re: Request for consideration for the position of Under Secretary of Health, Veterans Health 
Administration, U.S. Department of Veterans Affairs 


Dear Ms. Ruemmler: 


I am contacting you, today, after being informed by the secretary to the VHA Assistant Under 
Secretary that “applications for the position of Under Secretary were closed October 10" 
The Commission interviews tomorrow.” On December 10, 1999, I was one of five physicians 
interviewed for the position of Under Secretary of Health, Veterans Health Administration. | 
While three of the five of us, Drs. Garthwaite, Roswell, and Petzel, have served as VHA WSHs in 
the subsequent years, I continued initially as a surgeon in the VA (Chief of Surgery, Edward 
Hines, Jr. VAH, Chicago, 1996-2002), later as a VA OIG-directed whistle-blower under the U.S. 
OSC (MA-00-1107), and subsequently suing on behalf of my veteran patients over attending 
surgeon OR supervision-in-absentia of resident surgeons in Andrus v DVA, March 3, 2004 (US 
Court of Appeal for the Federal Circuit, 03-3 162)—which has changed dramatically the 
emphasis of Attending Surgeon OR patient-care responsibilities in the VHA. When I found on 
November 10, 2013, the recent announcement (published 9/20/2013) regarding the convening 
once again of the VA Commission to identify candidates for the Under Secretary for Health 
position published on September 20, 2013, I could not find any contact information regarding 
The Commission. Attached, therefore, is a copy of the letter I sent by U.S. Postal Servic 
Express Mail on November 13, 2013 to the Office of the VHA Under Secretary for Health. 
Receiving no response over the last week, I attempted this morning to contact VA Centra 
Office. After spending a composite time of one hour searching the VA website and multiple 
phone calls, I finally was able to speak to “Ben” in VACO HR’ (202-461-7765), who transferred 
me to Antone Williams(sp) (202-461-7237), and finally to Leanne Conley(sp), the secretary to 
the VHA Assistant Under Secretary who informed me of my aforementioned submission 
tardiness. _ 
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I am submitting this to you to present myself to your office as I had previously communic¢ated 
with Mr. David Leitch and Mr. Raul Yanes of the Bush White House Office of Counsel during 
my aforementioned veteran-patient-advocacy regarding the issues of lack of attending surgeon 
supervision of residents that led to adverse outcomes befallen some veteran patients. Although 
obviously missing the recent application deadline for consideration for the position of VHA 
Under Secretary for Health cannot be undone, I do wish to offer my ongoing willingness and 
desire to personally participate in the provision of medical care for Veteran patients in whatever 
employment capacity deemed appropriate by the DVA and the President. 


Respectfully, 


Charles Andrus, M.D., F.A.C.S. 

Professor, Department of Surgery 

Saint Louis University School of Medicine 
Office: 314-577-8563 
Home: 314-991-2274 
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May 12, 2014 


President Barack Obama 
Secretary Eric Shinseki, U.S. Department of Veterans Affairs 
C/o Counsel to the President 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 
Phone: 202-456-2632 
Fax: 202-456-6279 


Re: Delay and denial of medical care to Veteran Patients — previous documentation 
Dear Mr. President and Secretary Shinseki: 


While the reports regarding allegations of delay in patient care resulting in possible deaths 

of Veterans at the Phoenix VAMC are extremely distressing, issues of delay and denial o} 
medical care and physician non-attentiveness to Veteran patients are not new nor unique to the 
present—such reports have been documented, investigated, and addressed (to some extent) at 
multiple levels over the last half century.!-’ The real essence (and the potential solution) [to these 
problems lies in addressing the lack of ability of the University-VA affiliations to instill in each 
and every physician in the U.S. Department of Veterans Affairs (DVA) a sense of responsibility 
towards the care of each individual Veteran patient; a sense of commitment by all VA personnel 
in providing safe, appropriate, and timely Medical Care to every Veteran (regardless of their 
category [1-8] and social status); and engendering a sense of daily pride in the DVA and esprit 
de corps in all. 


As the former Chief of Surgery (1996-2002), Edward Hines, Jr. VAH, Maywood, IL, I worked 
to: decrease delays in care, decrease inappropriate staffing by the attending surgeons under my 
oversight, encourage and champion preadmission testing for increased outpatient surgeries, 
and prevent patients being turned away (The DVA OIG included verbatim and unredacted 

my organization optimization of the daily functioning of the Hines VAH OR in the Combined 
Assessment Program Review, Edward Hines, Jr. VA Hospital, Hines, IL, Appendix IV, pages: 
43- 61).*!9 Throughout the last two decades, listed below is an abridged summary of m 
involvement and attempts to address the issues of Veterans being denied and delayed care: 


(1.) I was directed by the VHA Medical Inspector at the time, James McManus, 
M.D., F.A.C.S. and Michael Staley, Assistant VAOIG at the time to become 
an official federal whistleblower under the auspices of the U.S. Office of the 
Special Counsel (OSC) [MA-00-1107]. 
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(4.) 


(7,) 


By direction of the Honorable Lane Evans (Indiana) to Mr. Leonard 
Sistek, Democratic Chief Staffer, U.S. House Veterans Affairs Committee 

(USHVAC), I was requested and became a silent informant to the USHVAC 
from 2002-2004. 


I personally sued on behalf of the Veterans--(first before the US EEO 
US MSPB and later before the U.S. Court of Appeals for the Federal 
(USCAFC)--the U.S. Government regarding the very issues of denial of 
medical care due to physician/surgeon-dereliction-to-duty culminating|on 
March 3, 2004 in Andrus v VA before the USCAFC, docket #03-3162 (two 
days later, the case was closed per curium). 


Richard Griffin, DVA Inspector General, testified before the USHVAC on 
May 8, 2003, in response to my allegations regarding the attached report: 

Audit of Veterans Affairs Administration’s Part-Time physician Time and 
Attendance.* 


ABCNews picked up Mr. Griffin’s testimony and over the next year 
developed a one hour PrimeTime special: Fighting for Care which aired on 
April 8, 2004 but was immediately expunged from the record--ABCNews 
had taken hidden cameras into two VAMCs without permission. Ironically, 
Diane Sawyer and Robbie Gordon a year later were awarded the George Polk 
Award in Journalism for this report and Robert Roswell, M.D., the then VHA 
Under Secretary of Health, abruptly resigned 3 days prior to the airing |of 
Fighting for Care.'} 


Between 2001 and 2005 , I was in communication with Secretary Anthony J. 
Principi, USDVA; Thomas Garthwaite, M.D., DVA VHA Under Secretary 
for Health; David Leitch, Special Counsel to the President; Raul Yanes, Chief 
of Staff of the Counsel to the President; and many others. I tried to preserve 
all these communications for history -- so they are in the U.S. Copyright 
Office of the Library of Congress.!-2° 


In 2001, with permission from VHA Under Secretary for Health, Thomas 
Garthwaite, M.D., and the Institutional Review Board of the Edward Hines, 
Jr. VAH, I researched the VA NSQIP risk-adjusted mortality of Veteran 
patients in the four Chicago VAMCs in whose operations the Attending- 
Surgeon-of-Record were not present. This podium presentation (former 
VHA Under Secretary for Health, Thomas L. Garthwaite, M.D., was one 
of the authors) before the Association for Surgical Education (ASE) i 
Vancouver, Canada on May 7, 2003 was labelled as a “very dangerous study” 
by one of the prominent surgeons in the 300 person audience on that day 

and later was rejected for publication by the editorial staff of the American 
Journal of Surgery. In my speaking by phone with Ralph DePalma, 
F.A.C.S., former VACO Chief of Surgery, in September 2005, I was told to 
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“shut up” because in November 2005 in the American Journal of Surgery 
“they” would be publishing their own statistical analysis of issues regarding 
Attending Surgeon supervision of residents in the VAMC ORs concluding no 
significance in cases where the Attending Surgeon was not present. As this 
was a population study of greater than 600,000 Veterans, in Table 5 on page 
730, “they” actually confirmed a 0.32% higher 30-day mortality (~127/ more 
deaths) observation in those cases where the VA Attending Surgeon was not 
physically present at the operations compared with those cases where the VA 
Attending Surgeons were present, p<0.001.2!-23 


After my presentation at the ASE on May 7, 2003, VA Inspector Griffin’s 
testimony before Congress on May 8, 2003, the closing of USCAFC #03- 
3162 per curium in March 2004, the resignation of VHA Under Secretary 
Roswell in early April 2004 prior to the airing of Fighting for Care on 
ABCNews PrimeTime on April 8, 2004, and the airing of Fighting for|Care, I 
began a series of e-mail correspondence and some phone calls with Secretary 


of that same evening.) By the fall of 2004 the Counsel to the President had 
directed me to send my documentation to the U.S. DOJ — which I did (the 
first 9 lbs were reported to have never arrived so I sent another 9 Ibs and then 
all 18 Ibs were reported to have arrived). 


Two weeks after the election, Mr. Principi announced that he would step 
down as the U.S. DVA Secretary for the second Bush term. In my call to 

the Counsel to the President’s office the next week in November, 2004, Mr. 
Yanes took up my phone call and stated that the Office of the Counsel|to the 
President was not an investigative body and that I should follow Mr. Leitch’s 
recommendations that I pursue my avenues with the U.S. Department of 
Justice. Mr. Hernandez in the U.S. DOJ IOG was assigned to facilitat 
me, and we had several phone conversations over the course of the next six 
months. In my final conversation with Mr. Hernandez in the Spring of 2005, 
he informed me that a few weeks prior to the phone call, the Office of the 
Attomey General of the United States had called the US DOJ IG office and 
had directed the closure of my file. (At the time, the U.S. Attorney General 
was Alberto Gonzales who had been the Counsel to the President during my 
interactions with his office in the Fall of 2004). 


Over the years, I have worked to advocate for my patients to the point |of 
becoming a pariah to the bureaucrats in the U.S. Department of ani i 
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Affairs— (As of December 31, 2013, I am no longer active staff at the St. 
Louis VAMC--after I submitted my new application for consideration for 

the position of VHA Under Secretary for Health’, I was subsequently not 
allowed to recredential my active staff appointment as a General Surgeon in 
good-standing at the St. Louis VAMC (314-652-4100) through VetPro during 
my biannual recredentialling period of November-December 2013 (possibly 
coincidental). I was told that my continued appointment was “wasting HR’s 
time” because biweekly time-sheets had to be filled out even though I was 
only a consultant and not visibly active at the present time.) 


As I began this correspondence, the real essence (and the potential solution) to these 
problems is addressing the lack of ability of the University-VA affiliations to instill in each and 
every physician in the U.S. Department of Veterans Affairs (DVA) a sense of responsibili 
towards the care of each individual Veteran patient; a sense of commitment by all VA personnel 
in providing safe, appropriate, and timely Medical Care to every Veteran (regardless of their 
category [1-8] and social status); and engendering a sense of daily pride in the DVA and at esprit 
de corps in all. 
| 

Some suggestions that might address the issues of denial and delay of care and physician 

dereliction-to-duty and the present national controversy are the following: 


1. Initiate a bipartisan commission to address these issues and to refocus the mindset of - 

- the physicians of the University-VA Affiliations across the country to that which was 
the intent of the institution of the University-VA Affiliation by Dr. Hawley, Dr. 
Magnuson, General Bradley, and President Truman in 1945-46. I have included a 
copy of the autobiography of Dr. Magnuson which outlines the history of the 
University / VA affiliation development in chapters 18-19.74 

Some of the following who may be controversial but were formerly very 

- influential individuals in the VA and The White House having been involved over the 

_ years in attempts to address these problems: Anthony J. Principi (Now QTC 

chairman), David Leitch (former Special Counsel to the President and now Ford 

General Counsel), Kenneth Kizer, M.D. (now Director of the Institute for Population 

_ Health Improvement at UC Davis Health System), Thomas Garthwaite, M.D. (now 

~ COO of Hospital Corporation of America’ Clinical Services Group), Jonathan Perlin, 

_ MLD. (now President of HCA’s Clinical Services Group and Chief Medical Officer), 

Robert Roswell, M.D. (now Professor of Medicine and Senior Associate Dean, 

~ College of Medicine, and Professor, Health Administration & Policy, College of 
Public Health, University of Oklahoma Health Sciences Center), and Robert Petzel, 
M.D., (retired?). A more complete list could be developed from: To care for him who 
shall have borne the battle and for his widow and orphan, TXu001173542, 2004-04- 
05 which is included in the mailing. '* 


2, Possibly the reestablishment/reinvigoration of the Deans’ Committees at all — 
(as was done in the late 1980s) to develop and submit white papers regarding 
analyses and action plans from each of the University-VA affiliated VAMCs to 
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address the issues of denial and delay of care, physician dereliction-to-duty, an 
optimization of the system for the betterment of care for each and every Vetera 
patient would be helpful. 


3. Request of the Veterans Health Administration’s Under Secretaries for Health and 
Assistant Under Secretaries for Health (present and in the future) to make in person 
“snot” visits to VAMCs across the county to assess the VAMCs first hand, engage 

the individual VAMCs’ physicians and staffs to develop mandated local guidelines 

_ of what is expected with regards to timeliness and appropriateness of the delivery of 
care to the Veteran patient, and to engender a sense of pride, focus, responsibility, and 
_ esprit de corps in the personnel of the VAMCs. 


4. Mandate that the VHA consistently, continuously, and appropriately implement such 
recommendations as that of former VHA Under Secretary for Health Roswell in his 
-memo of April 18, 2003, pages 26 — 35 of DVA OIG, Audit of the Veterans Health 
Administration of Part-Time Physician Time and Attendance, Report No. 02-01339- 
85, April 23, 2003.° 


Personally, I do wish to continue to offer my ongoing willingness and desire to participate in the 
provision of medical care for Veteran patients in whatever capacity you deem appropriate that 
may be of assistance to the U.S. Department of Veterans Affairs and, most of all, the Veteran 
patients. None of us should forget our nation’s pledge to our Veterans: ...to care for him who 
shall have borne the battle and his widow and his orphan...*° Thank you for considering this 
discussion. 


Respectfully yours, 
Charles H. Andrus, M.D., F.A.C.S 
Professor, Department of Surgery 


Saint Louis University School of Medicine 


Former Chief of Surgery, Edward Hines Jr, VAH and Professor and Vice-Chairman, Department 
of Surgery, Loyola University, Chicago 


Interviewee for the position of Under Secretary for Health, Veterans Health Administratign, USS. 
Department of Veterans Affairs, December 10, 1999, 10 floor, VACO, U.S. Department of 
Veterans Affairs (five interviewees: Andrus, Bowen, Garthwaite, Petzel, and Roswell) 


| 
U.S. Federal Whistle-blower under the auspices of the U.S. Office of the Special Counsel |(file: 
MA-00-1107) as consistent with the directions to me by the U.S. DVA Assistant IG Michael 
Staley and VHA Medical Inspector James McManus, M.D., F.A.C.S. a decade ago. 
| 


Home: 314-991-2274 
Work: 314-577-8563 
Beeper: 3 14-491-2417 (enter telephone number and then “#’”) 
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Chapter 13: The “Unfinished Chapter” or the Summer of 2014 


My correspondence of May 12, 2014 including a copy of Dr. Magnuson’s book, Ring 
the Night Bell, was mailed to the President via U.S. Express Mail c/o The Office of the 
Counsel to the President.’ As was acknowledged in an e-mail from the U.S. Office of the 
Special Counsel (OSC), the package was forwarded from the Office of the Counsel to the 
President through the White House Office of Presidential Correspondence to the OSC. A 
response from the White House to this May 12, 2014 submission never was forthcoming, but I 
did receive an anonymous response e-mail from the OSC (included in this chapter) five days 
after Congress had allocated $17 billion to end publicly the VA controversy of the Summer of 
2014.” My correspondence of May 12, 2014 was an explanation/root-cause-analysis of the 
foundational cause of VA crisis that would make headlines for several months during the 
Summer of 2014. 

The long waiting lists and delays in clinic visits were just symptoms of the 
conceptually-complex, foundational problem that had been pervasive throughout the VA since 
1946: the dereliction to duty on the part of some “part-time” University physicians employed 
throughout the United States through the University/VA Affiliation outside of Civil Service 
oversight by the Veterans Administration/U.S. Department of Veterans Affairs. As is stated 
in Chapter 19 of Dr. Magnuson’s autobiography, Ring the Bell’, Public Law 293 
circumvented Civil Service with regards to University Physicians (mainly Internists, 
Neurologists, Psychiatrists, Radiologists, and Surgeons) permitting, encouraging, and 
promoting medical school affiliations with the Veterans Administration: 


That day after P.L. 293 was signed, Northwestern and the University of Illinois put in fifty-six residents 
at Hines General Hospital without going through Civil Service, and within three weeks of that time the 
University of Minnesota put in twenty-six at Fort Snelling. 


The University/VA Affiliation was a noble concept championed by Drs. Hawley and 
Magnuson, General Omar Bradley, and President Truman. Within a year, many more 
Medical School/VA Affiliations were established (at least 75 VA Surgical Services when I 
was the Chief of Surgical Services, Edward Hines, Jr. VAH 1996-2002). 

The University/VA Affiliations under PL-293 circumvented civil servant eligibility 
requirements for physicians under the Civil Service administrative authority. U.S. 
Government oversight over the part-time physicians was blurry (University vs. VA) The 
governmental salary for the part-time physicians staffing the VA was still based on the Civil 
Service standard pay schedule constructed and reimbursed on “Grade and Step” and 
proportional to part-time hours per 2-week pay period. When controversies arose in 1969 
regarding lack of Attending Surgeon physical presence in the VA operating rooms 
supervising surgery residents, the U.S. House Veterans Affair’s Committee investigated and 
published its findings.** In an attempt to provide a solution to these controversies and to 
hopefully encourage recruitment and retention of Attending Surgeons, part-time physician 
salaries were proportionately increased above the Civil Service limits by the concept of 
“Special Pay” which permitted increasing physician salaries by as much as 30% above the 
Civil Service schedule dependent on the individual physician’s nominal time-commitment to 
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the VA, specialty training, board certification, and division or chief status.” Unfortunately, in 
testimony before Congress roughly six years later, the VA admitted that “Special Pay” had 
failed to accomplish the stated goals recruitment and retention’; but the VA continued 
employing “Special Pay” salary-augmentation well into the new millennium. 

When I raised to the VHA Medical Inspector and VA OIG the issues of delay and 
denial of care to veteran patients as the Chief of Surgery of the Edward Hines, Jr. VAH, I was 
directed by Michael Staley of the VA OIG to become an official federal whistle-blower— 
OSC files MA-00-1107 and DI-00-1147. On December 21, 2001, I mailed approximately 536 
copies of a letter (a copy included in this book) to every Senator, Congressman, and the 
President of the United States regarding the delay and denial of care to veterans patients: 


This case is about denial and delay of indicated, appropriate medical care for veterans; about significant 
amounts of taxpayers’ dollars of fraudulent salary payments to part-time physicians throughout the VA 
who are physically present on VA property for only a small fraction of their weekly contractual time; 
about destruction of documentation in the preparation of an official U.S. Government Publications; and 
prohibitive personnel practices; and about dereliction of duty on the part of the VHA and VA OIG in 
the subsequent cover-up; about violation of First Amendment rights, and about failure of your office 
[Elaine Kaplan, J.D., U.S. Special Counsel] to appropriately protect a federal whistle-blower. 


The ranking Democratic Congressman of the U.S. House of Representatives Veterans Affairs 
Committee, the Honorable Lane Evans of Indiana, gave his copy of my letter to Leonard 
Sistek, then Democratic Staff Director, Subcommittee on Oversight and Investigations, 
instructing him to contact me. In early 2002, Mr. Sistek contacted me and requested that I 
become a silent informant to the U.S. House Veterans Affairs Committee—which I agreed to 
do and subsequently and dutifully provided to the Committee over the next three years 
pertinent documentation. Provision of this information resulted in VA IG Griffin’s testimony 
before Congress alleging physician fraudulent activities: Audit of the Veterans Health 
Administration’s Part-Time Physician Time and Attendance, Report 02-01339-85.°° This IG 
report to Congress triggered the ABCNews Primetime one hour exposé of the VA entitled 
Fighting for Care that aired on April 8, 2004 narrated by Diane Sawyer who later received the 
George Polk Award in Journalism for this episode.” 

With the Congressional-approved-increase in the salary of the President at the end of 
the Clinton administration (no subordinate salary can be higher than the President of the 
United States), the VA could and would increase individual physician salaries to become 
competitive with that of the private community reimbursement. As for the university 
surgeons’ attendance in the VA ORs in the aggregate, that improved in-part due to my 
continued copying of a large majority of my e-mail correspondence with Washington to every 
VA Chief of Surgery e-mail address I had access to in the early part of the last decade. That 
improvement in part-time surgeon attendance in the VA ORs is documented in an article 
published by the VA in November 2005 in Fig. 1 of the American Journal of Surgery (Am J 
Surg) article: Surgical Resident Supervision in the Operating Room and Outcomes of Care in 
Veterans Affairs Hospitals.'° 

While the article documented Attending Surgeon improvement in OR physical 
attendance over that period, the authors mistakenly concluded: “Between 1998 and 2004, the 
level of resident supervision in the OR did not affect clinical outcomes adversely for surgical 
patients in the VA teaching hospitals.” The article actually confirmed my allegations of a 
higher 30-day mortality rate (0.32% higher) over that period in the 39,577 unsupervised 
resident-performed operations in comparison with in 571,083 cases in which the Attending 
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Surgeon was physically present. As 610,600 were the total cases performed during the period 
studied, this was not a statistical sampling but rather a population distribution which suggests 
that a disproportionately additional 126 veterans died within 30 days of operation in cases in 
which the Attending Surgeon was in absentia compared with the physically-supervised cases. 

Regrettably, the compromise $17 billion plan to repair the U.S. Department of 
Veterans Affairs announced by House and Senate negotiators on July 28, 2014, has the 
potential of doing little more than “Special Pay” previously did in promoting a change in the 
dedication of individual physicians to each and every veteran patient. Over the last sixty- 
eight years, the University-VA affiliation has been extremely beneficial to the clinical care of 
Veterans in the aggregate and also the Universities with regards to salary subsistence (faculty 
and residents), resident and student education, and research funding. Without addressing 
the fundamental problem of commitment and vesting of the individual attending 
physician to each and every VA patient in a timely and appropriate fashion, though, 
there is the very real potential for continued failures of provision of appropriate and 
timely medical care to each and every veteran patient. 


Dear Mr. President: 
...To Care for Him who Shall Have Borne the Battle, rincomn' 


is a “very rough” draft manuscript of this book I began writing a decade ago; CDs with copies 
of the documentation that I have previously submitted to the U.S. Copyright Office; and some 
of the interactive correspondence with the governmental entities in all three Constitutional 
Branches of the Federal Government, Academia, and Organized Medicine in regards to this 
advocacy. An audio tape “transcript” of Andrus vs. VA, case docket #03-3162, heard on 
March 3, 2004, can be obtained upon request for a fee from the U.S. Court of Appeals for the 
Federal Circuit. 

Respectfully, continuing in this Chapter 13 are copies of the cover letters to the 
President and to the Office of Charles J. Rothwell, Director, National Center for Health 
Statistics, U.S. Department of Health & Human Services, Centers for Disease Control and 
Prevention. As the U.S. Centers for Disease Control has requested of me unsolicited by me 
through multiple mailings and phone calls over the last four months that I complete an official 
survey of the United States government, I will send via U.S. Express Mail to Mr. Rothwell’s 
office that completed survey and request of Mr. Rothwell that he forward through the Office 
of the Secretary of the U.S. Department of Health and Human Services to the President of the 
United States a cover letter and a copy of: 


Dear Mr. President: 
...To Care for Him who Shall Have Borne the Battle, tincoin' 


As a former VA Surgeon and the former Chief of Surgery, Edward Hines, Jr. 
VAH, this submission has been and is my ongoing commitment to my duty, as I see it, to 
our Veterans and our Country—The United States of America. 


Respectfully, 


Charles H. Andrus, M.D., F.A.C.S. 
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Never Sent cas/142016 


February 3, 2015 


Charles J. Rothwell 
Director, National Center for Health Statistics 
U.S. Department of Health & Human Services 
Centers for Disease Control and Prevention 
3311 Toledo Road 
Room 3307 
Hyattsville, Maryland 20782 
301-458-4468 
Fax: 301-458-4034 
charles.rothwell@cdc.hhs.gov 


Re: Mysubmitted completed Physician Survey; my response/cover letter to your letters-of- 
request of October 22, 2014, November 17, 2014, and December 4, 2014, your reminder 
postcard last Fall, and the phone calls from Caroline Miranda and Carmen & Erica Parker of 
Social and Scientific Systems (contract research company for the CDC, 1-866-966-1473), of 
1/15/2015 and 1/29/2015, respectively, regarding my completion of the NAMCS: Physician 
Survey requested by the US Department of Health and Human Services under Section 306 of the 
Public Health Service Act (Title 42, U.S. Code, 242k); and the attached documentation for 
President Obama. 


Dear Mr. Rothwell: 


As per your correspondence’ as Director, National Center for Health Statistics, U.S. 
Department of Health and Human Services (DHHS) to me, your reminder postcard to me, and 
the recent phone calls from Social and Scientific Systems on behalf of the CDC, I have attached 
my completed survey NAMCS: Physician Survey, OMB No. 0920-0222.” During my phone 
conversations with Ms. Miranda and Ms. Parker, I promised that I would submit to you by 
Express Mail the following: this cover letter, my completed copy of the NAMCS Physician 
Survey, and the cover letter to President Obama, and the draft manuscript: Dear Mr. 
President...To Care for Him who has Borne the Battle, tincom’ in my report to the President as 
former Chief of Surgery, Edward Hines, Jr. VAH. 

As you stated in your letter of October 22, 2014': “We are required to keep your survey 
data confidential in accordance with Section 308(d) of the Public Health Service Act (42, U.S. 
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Code, 242m(d)) and Confidential Information Protection and Statistical Efficiency Act (Title 5 
of PL 107-347).” I am thus submitting that which is contained in this mailing to you requesting 
protection under PL 107-347. While requesting protection under PL 107-347 may seem 
unnecessary, let me assure you that my family and I request and require such protection in 
providing the information attached to this survey which is extremely relevant, inflammatory, and 
important for the very integrity of our nation. Attached is a copy of an e-mail from the U.S. 
Office of Special Counsel (OSC) that describes how this information was not provided to the 
President in May 2014; but instead, according to this OSC e-mail, the Office of the Counsel to 
the President must not have advised the President but gave the documentation to the “White 
House Office of Presidential Correspondence, which asked the U.S. Office of Special Counsel 
(OSC) to respond.” If as is stated by the OSC in this e-mail: the “OSC is an independent federal 
investigative and prosecutorial agency”, was it appropriate for the White House to redirect this 
submission to the OSC? 

By this time you must be baffled by this letter. I, Charles H. Andrus, M.D., F.A.C.S., am 
the former Chief of Surgery of the Edward Hines, Jr. VAH, Chicago, IL (1996-2002), who has 
advocated for the Veteran patients that were not provided timely, appropriate medical care 
with subsequent delays, adverse outcomes, and deaths. For the last fifteen years, I have 
advocated as an “official federal whistle-blower—OSC files MA-00-1107 and DI-00-1147” as so 
directed by Michael Staley of the VA OIG; advocated as a requested informant to the U.S. House 
Veterans Affairs Committee (Representative Lane Evans of Indiana directed Mr. Sistek to so 
request of me); litigated before the U.S. Court of Appeals for the Federal Circuit in Andrus v VA, 
case #03-3162, March 3, 2004 (closed per curiam); and advocated as an informant to the DOJ 
OIG reporting to Mr. Hernandez of the DOJ OIG (as I was directed by Mr. Leitch and Mr. Yanes 
of the Bush White House). 

Please submit: Dear Mr. President...To Care for Him who has Borne the Battles, incon’ 
to President Obama (in its entirety) through HHS Secretary Sylvia Mathews Burwell. When last 
summer’s controversy over the VA was breaking, on May 12, 2014, I submitted my assessment 
(attached)’ to the Office of the Counsel to the President (I had previously reported to several 
individuals in the West Wing during the Bush administration: Mr. Leitch, Mr. Yanes, etc.) A 
response from the White House to this May 12, 2014 submission was not forthcoming until I 
received the attached anonymous e-mail® from the U.S. Office of Special Counsel (not the 
Counsel to the President to whom it has been mailed) five days after Congress had allocated $17 
billion’ to end publicly the controversy. 

It has been my continued duty—as I see my duty to my country and specifically to the 
Veteran patients—to provide this assessment: Dear Mr. President...To Care for Him who has 
Borne the Battles, rincom to appropriate officials in the U.S. Government of the subliminal 
scandal (which in every extent dwarfs the Watergate Scandal in, e.g.: duration; financial cost; 
denial of accessible, appropriate, timely medical care; the obfuscation of this information to the 
American public; and human loss-of-life) that has plagued the VA-University affiliation and the 
federal government for over half a century which was and is the foundational cause of that which 
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was exposed last Summer regarding the “clerks and administrators of the VA.” Unlike the U.S. 
DHHS with the U.S. DOJ (through Physicians At Teaching Hospitals [PATH])'° which audited 
between 1996-2006 teaching physician clinical activities under the guidelines of IL 372* and 
prosecuted fraudulent fee-for-service claims under the False Claims Act of 1863, the U.S. 
Department of Veterans Affairs (DVA) could not similarly proceed as the physicians under the 
University-VA affiliation were part-time employees of the federal government (not contractors 
or vendors to the U.S. Government). 


Thomas Walsh, esq., the Director of the Civil Division of the U.S. Attorney’s Office of the Northern 
District of Illinois emphasized the following to me 15 years ago when he came to my (Chief of Surgery) 
office unexpectedly at the Edward Hines, Jr. VAH. He related his perception of the reality of the situation 
and discussed my options on trying to change the underlying attitude of some University physicians 
employed part-time by the VA. As he stated, the payment by the federal government for some part-time 
VA physicians’ lack of attendance was indeed costly, inappropriate, and probably stupid—but, 
unfortunately, probably not prosecutable and thus de facto not illegal. He also explained to me, at the time, 
that my filing a lawsuit on behalf of my veteran patients as a qui tam (“be my brother’s keeper”) 
submission would probably not be successful—unfortunately, over time this fatalistic admonition has 
always proven correct. 


This has been documented''"'? over the last fifteen years in the U.S. Copyright Office for 
preservation for history of that which has occurred regarding the denial and delay of appropriate 
and timely medical care to some Veteran patients over the last 69 years of the University-VA 
affiliation. As they were the easy parties to blame, please understand that three Under 
Secretaries for Health, Veteran Health Administration, U.S. Department of Veteran Affairs have 
“resigned” abruptly over these issues: Dr. Garthwaite (2001)”°, Dr. Roswell (2004)”', and Dr. 
Petzel (2014)”. 

Mr. Rothwell, could you please provide this manuscript and the cover letter addressed to 
President Obama to U.S. DHHS Secretary Burwell for her provision to President Obama. Thank 
you for this consideration. 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S. 
Professor, Department of Surgery 
Saint Louis University School of Medicine 
Saint Louis University Hospital 
3635 Vista at Grand Blvd 
St. Louis, MO 63110-0250 
Office: 314-577-8563 
andrusmd@slu.edu 
Home: 150 Emerald Green Ct 
Creve Coeur, MO 63141 
314-991-2274 
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Referenced Materials 


1. 


Attached are copies of the Letters of Request and postcard regarding NAMCS: Physician 
Survey to Charles H. Andrus, M.D., 150 Emerald Green Ct., Creve Coeur, MO 63141- 
7541 from Charles J. Rothwell, Director, National Center for Health Statistics, U.S. 
Department of Health & Human Services, Centers for Disease Control and Prevention of 
October 22, November 17, and December 4, 2014. 


Completed NAMCS: Physician Survey, OMB No. 0920-0222 by Charles H. Andrus, 
M.D. 


Andrus CH: Dear Mr. President...To Care for Him who Shall Have Borne the Battles, 


Lincoln + 


Tierney TM: Bureau of Health Insurance Intermediary Letter 372. Subject: Part B 
payments for services of supervising physicians in a teaching setting. Department of 
Health, Education, and Welfare, Social Security Administration, Baltimore, M.D., April, 
1969. Reprinted by the U.S. Government Printing Office, Washington, D.C. on pages 
1871-1877: U.S. House of Representatives, Committee on Veterans Affairs. 
Irregularities in the Salt Lake City, Utah, Veterans’ Hospital and Other Stations. U.S. 
Government Printing Office: Prepared for the Committee on Veterans’ Affairs, U.S. 


House of Representatives Committee on Veterans Affairs, 91" Congress, ane session, 
House Committee Print no. 167, Part IH, September 21, 1970: 1687-2247. (Unlike Part I, 
Part I was published for full public review and is available through the U.S. National 
Library of Medicine. NLM Unique ID: 0263005; Call number: UH 473 U58i.) (copy of 
IL 372 attached) 


. Young V: Missouri unlikely to join GOP-led states expanding Medicaid. St. Louis Post- 


Dispatch (MO), December 29, 2014, page Al. 


Shapiro J: Costly health insurance deductibles put strain on consumers, hospitals. St. 
Louis Post-Dispatch (MO), December 30, 2014, page Al. 


Andrus CH: Submission to the Office of the Counsel to the President regarding the VA 
controversy of delay and denial of Medical Care to Veteran Patients. May 12, 2014. 


U.S. Office of the Special Counsel (OSC): Anonymous e-mail response from the U.S. 
OSC in regards to Dr. Andrus’ submission to the President c/o the Office of the Counsel 
to the Presient of May 12, 2014. The OSC responded on behalf of the Office of the 
Counsel to the President with the submission having been routed from the Office of the 
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10. 


Ll. 


12; 


13. 


14. 


1. 


16. 


ie 


18. 


19, 


Counsel to the President to the White House Office of Presidential Correspondence to the 
U.S. OSC. August 5, 2014, 10:43 AM. 


Douglas W: Congress makes VA deal: Lawmakers unveil $17 billion fix for Veterans 
Affairs. St. Louis Post-Dispatch, Tuesday, 07.29.2014, pages Al, A4. 


U.S. General Accounting Office: Medicare: Concerns with Physicians at Teaching 
Hospitals (PATH) Audits. GAO/HEHS-98-174 Medicare PATH audits, July 1998. 
Pages 1-36. http://www.gpo.gov/fdsys/pkg/GAOREPORTS-HEHS-98- 
174/pdf/GAOREPORTS-HEHS-98-174.pdf 


Andrus CH, Andrus CH: Ethical issues in “Medicine” that touched our family. U.S. 
Copyright Office: TXu001145557, November 10, 2003. 


Andrus CH: Correspondence from the US Office of Special Counsel in Andrus v. VA 
and allegations of obstruction of justice/ compiled by Charles H. Andrus. U.S. Copyright 
Office: TXu001165703, March 16, 2004. 


Andrus CH: To care for him who shall have borne the battle and for his widow and his 
orphan. U.S. Copyright Office: TXu001173542, April 5, 2004. 


Andrus CH: To care for him who shall have borne the battle and for his widow and his 
orphan (additional text). U.S. Copyright Office: TXu001196220, August 24, 2004. 


Andrus CH: “Primum non nocere” and practicing ethics in medicine in this era of “the 
bottom line.” U.S. Copyright Office: TXu001203831, September 16, 2004. 


Andrus CH: Rationing of medical care and the election of 2004. U.S. Copyright Office: 
TXu001192071, October 7, 2004. 


Andrus CH: Correspondence regarding the manuscript Mortality outcomes and attending 
surgeon presence at the time of operation. U.S. Copyright Office: TXu001262126, 
October 8, 2005. 


Andrus CH: Addendum to correspondence regarding the manuscript: Mortality 
outcomes and attending surgeon presence at the time of operation. U.S. Copyright 
Office: TXu001274328, December 2, 2005. 


Andrus CH: Correspondence regarding aberrancies in attending surgeon supervision of 
resident surgeons in the VA. U.S. Copyright Office: TXu001288808, March 15, 2006. 
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20. Andrus CH: Dear Mr. President: To Care for Him who Shall have Borne the Battle 4. 
Lincon Within the manuscript is the description of my conversation with Dr. Garthwaite — 
at his request—in 2001, at the Annual Meeting of the Association of VA Surgeons 
(AVAS) in Atlanta after his speech asserting his firm commitment and anticipation of 
leading the VAH in the new millennium. He asked if I understood what was going on in 
the VA in Chicago and I stated that I did. He then muttered: “I don’t know what they’re 
thinking? This will become public sometime.” Dr Garthwaite flew back to Washington 
that day and I flew back to Chicago—three days later Dr. Garthwaite abruptly 
announced his intentions to resign. 

After that meeting, with permission from VHA Under Secretary for Health, Thomas Garthwaite, 
M.D., and the Institutional Review Board of the Edward Hines, Jr. VAH, I researched the VA NSQIP risk- 
adjusted mortality of Veteran patients in the four Chicago VAMCs in whose operations the Attending- 
Surgeon-of-Record were not present. The podium presentation of Mortality Outcomes and Attending 
Surgeon Presence at the Time of Operation (former VHA Under Secretary for Health, Thomas L. 
Garthwaite, M.D., was one of the authors) before the Association for Surgical Education (ASE) in 
Vancouver, Canada on May 7, 2003 was labelled as a “very dangerous study” by one of the prominent 
surgeons in the 300 person audience on that day and later was rejected for publication by the editorial staff 
of The American Journal of Surgery. In my speaking by phone with Ralph DePalma, M.D., F.A.C.S., 
former VACO Chief of Surgery, in September 2005, I was told to “shut up” because in November 2005 in 
The American Journal of Surgery “they” would be publishing their own statistical analysis of issues 
regarding Attending Surgeon supervision of residents in the VAMC ORs and conclude that “the level of 
resident supervision in the OR did not affect clinical outcomes adversely for surgical patients in the VA 
teaching hospitals.” As this was a population study of greater than 600,000 Veterans, in Table 5 on page 
730, “they” actually confirmed a 0.32% higher 30-day mortality (~127 more deaths) observation in those 
cases where the VA Attending Surgeons were not physically present at the operations compared with those 


cases where the VA Attending Surgeons were present, p<0.001. 
“Ttani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, Henderson WG, Khuri SF. Surgical resident supervision 
in the operating room and outcomes of care in Veterans Affairs hospitals. The American Journal of Surgery 190 (2005) 725-731. 


21. ABCNews picked up Mr. Griffin’s testimony (reference 6 above) and over the next year 
developed a one hour PrimeTime special: Fighting for Care which aired on April 8, 2004 
but was immediately expunged from the record--ABCNews had taken hidden cameras 
into two VAMCs. Ironically, Diane Sawyer and Robbie Gordon a year later were 
awarded the George Polk Award in Journalism for this report and Robert Roswell, M.D., 
the then VHA Under Secretary of Health, abruptly resigned 3 days prior to the 


* 
airing of Fighting for Care. 
“Sawyer D, Gordon R. Fighting for Care, ABCNews Primetime, April 8, 2004. Internet transcript: Some Veterans’ 
Hospitals in Shocking Shape—Disturbing Revelations About Quality of Care at Some U.S. Veterans’ Hospitals. 
http://abenews.go.com/Primetime/print?id=132383 


22. Chaggaris S: White House: Top VA Official’s resignation “is a termination.” CBS 
News, May 16, 2014, 4:45 PM. http://www.cbsnews.com/news/white-house-top-va- 
officials-resignation-is-a-termination/ (Dr. Petzel resigned May 16, 2014.) 
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Centers for Disease Control and Prevention 


National Center for Health Statistics 
3311 Toledo Road 

Room 3307 

Hyattsville, Maryland 20782 


October 22, 2014 


Charles H Andrus, MD 
150 Emerald Green Ct 
Creve Coeur, MO 63141-7541 


Dear Dr. Andrus, 


You have been randomly selected to participate in a brief research study conducted by the U.S. 
Department of Health and Human Services (DHHS) and the National Center for Health Statistics (NCHS) 
to collect information about physician work environments across many settings. Results from the 
enclosed survey will be used to understand the current state of physician practices and key policy 
issues affecting physicians in the United States. 


We are conducting this study as an expansion of the National Ambulatory Medical Care Survey 
(NAMCS) to include and better understand all settings where physicians are engaged in clinical work. 
We recognize your time is limited. We request that you please take the time to answer this 20-minute 
NAMCS: Physician Survey research questionnaire and return it in the enclosed envelope. 


Data collection for the NAMCS is authorized under Section 306 of the Public Health Service Act (Title 
42, U.S. Code, 242k). We are required to keep your survey data confidential in accordance with Section 
308(d) of the Public Health Service Act (42, U.S. Code, 242m(d)) and the Confidential Information 
Protection and Statistical Efficiency Act (Title 5 of PL 107-347). This information will be used for 
statistical purposes only. Also, we intend to do additional health care research by linking your 
responses from this survey to available administrative medical information and other related records. 
The NCHS Ethics Review Board has approved this Survey. 


We look forward to receiving your completed survey on this important public health issue. Your 
participation is voluntary and can be discontinued at any time. Refusal to participate will involve no 
loss of benefits. If you choose not to participate, we would appreciate if you would answer Questions 
1, 2, and 7 on the form and return it to us in the enclosed envelope. 


We have routinely relied on the generosity of physicians like you to provide this much needed 
information to help policymakers, health services researchers, and medical associations understand 
the current issues with health care delivery in the United States. If you have any questions regarding 
this study, please call the study coordinator at 1-866-966-1473. Additional information on the survey 


may be obtained at www.cdc.gov/namcs. | 


Thank you for your valuable assistance with this worthy study. 


Sincerely, 


Chava 


Charles J. Rothwell 
Director 
National Center for Health Statistics 


1G1-2058 
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National Center for Health Statistics 
3311 Toledo Road 

Room 3307 

Hyattsville, Maryland 20782 


November 17, 2014 
Charles H Andrus, MD 


150 Emerald Green Ct 
Creve Coeur, MO 63141-7541 


Dear Dr. Andrus, 
About four weeks ago, | sent you a 20-minute research questionnaire entitled NAMCS: Physician 


Survey about the current state of physician practices and key policy issues affecting physicians in the 
United States. As of the date of this letter, we have not received yOur Survey. 


| am writing again because of the importance of your participation to us. Although the survey was sent 
to other physicians, the value of this study is dependent upon obtaining a good representation of 

physicians€ unique insights and experiences. The data you provide are invaluable to better understand 
all settings where physicians are engaged in clinical work. 


We are required to keep your survey data confidential in accordance with Section 308(d) of the Public 
Health Service Act (42, U.S. Code, 242m(d)) and the Confidential Information Protection and Statistical 
Efficiency Act (Title 5 of PL 107-347). All information will be used for statistical purposes only. Also, we 
intend to do additional health care research by linking your responses to this survey to available 
administrative medical information and other related records. Although we hope that you will take 
part in the study, your participation is voluntary. 


If you are no longer in practice, do not spend time doing clinical work, or choose not to participate, we 
would appreciate if you would answer Questions 1, 2, and 7 on the form and return it in the envelope 
provided. 


Whether you have already mailed a completed survey, are planning to complete the survey, or decided 
not to participate, we want to thank you very much for your time, effort, and contribution to this 
important study. If you have any questions or comments regarding this study, please do not hesitate to 
contact the study coordinator at 1-866-966-1473. 


Sincerely, 


ON WV SGN 


Charles J. Rothwell 
Director 
National Center for Health Statistics 


2/27/2024 
422 of 536 


Centers for Disease Control and Prevention 


2G1-1954 


«eRVICES . 
gek 3 Xx 


, of HEALTH ¢ 


NAMCS 


American Academy o 


Ambulatory Care Nursing 


American Academy 
of Dermatology 


American Academy of 
Family Physicians 


American Academy 
of Neurology 


American Academy 
of Ophthalmology 


American Academy of 
Orthopaedic Surgeons 


American Academy of 
Otolaryngology - Head 
and Neck Surgery 


American Academy 
of Pediatrics 


American Academy of 
Physical Medicine an 
Rehabilitation 


American College 
of Cardiology 


American Congress of 
Obstetricians and 
Gynecologists 


American College 
of Physicians 


American College of 
Preventive Medicine 


American College 
of Surgeons 


American Osteopathic 
Association 


American Psychiatric 
Association 


American Society of 
Clinical Oncology 


American Society of 
Piastic Surgeons 


American Urological 
Association 


Association of American 
Medical Colleges 


National Association of 


Community Health Centers 


U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES 


Endorsing Organizations 


Cent 


National Center for Health Statistics 
3311 Toledo Road 

Room 3307 

Hyattsville, Maryland 20782 


December 4, 2014 | 
Charles H Andrus, MD 

150 Emerald Green Ct 

Creve Coeur, MO 63141-7541 


Dear Dr. Andrus, 


We have been trying to reach you about an important research study about the current state of 
physician practices and key policy issues affecting physicians in the United States. Results from the 
enclosed questionnaire (NAMCS: Physician Survey) will be used to better understand all settings 
where physicians are engaged in clinical work. We are conducting this as a special expanded 
OPhysician Survey6 to the National Ambulatory Medical Care Survey (NAMCS) which routinely collects 
information about office-based physicians. However, this study collects data from all locations where 
physicians are engaged in clinical work. Your participation is voluntary. All information will be used for 
statistical purposes only. Also, we intend to do additional health care research by linking your 
responses to this survey to available administrative medical information and other related records. 
This research study is drawing to a close, and one of our concerns is that those physicians who have 
not responded to the survey may have different experiences from those who have returned Surveys. In 
order to make statistically valid conclusions from this research study, we need to hear from all types of 
physicians. | urge you to complete the 20-minute physician survey and return it in the postage-paid 
envelope. If you are no longer in practice, do not spend time in clinical work, or choose not to 
participate, we would appreciate if you would answer Questions 1, 2, and 7 on the form and return it in 
the envelope provided. | 


Whether you have already mailed a completed survey, are planning to complete the survey, or decided 
not to participate, we want to thank you very much for your time, effort, and contribution to this 
important study. If you have any questions or comments regarding this study, please do not hesitate to 
contact the study coordinator at 1-866-966-1473. 


Sincerely, 


a SeaK¥ DSo=Ns 


Charles J. Rothwell 
Director 
National Center for Health Statistics 
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a a neee was recently mailed to yOu requesting your Participation in an 
ortant Researce study to understand the current state of physician Practices and ke 
Policy issues affecting Physicians in the United States. ‘ 


Thank you for YOUr participation. 


CRAVE, 


Charles J. Rothwell 
Director 
National Center for Health Statistics 
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APPENDIX A 
LIST OF BILLINGS ISSUED BY KOPP COLLECTION SERVICE UNDER DR. HUNTER-LEVY'S NAME 


. Date of Amount 
Patients’ names service of bill Medicare Medicaid 
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Bee WICHONS ANCE 2 cide a oe er Beis ees Cet. 19,1968 Ba Doge ewes 65.00 
oa SOU BNEEl. WAN NG tcce5- sie pots ee ln outs ae AAG os Sate TBD edocs eee See wab er wee? a 
Ba Welsey. Warn 23 cece eee nee oeeneaackeds a Bs OO sie ee ee oa apne a 
5, Sa: SAMS lan) coe ea anaes oo nae eae amends iC rere Ne eid ate tan ects ae See eae 
ob. “Glarh PEdeICK cc a ck ocd eatiamcete cane sateesee | La (| | IR ernee eee ay ee Ss aegis ieee Pa 
37. Wilkinson, Arthur___..._..-.._--.--------_-_-__-- Oct. 25, 1968 71: A 5, GR ene eee eae ae 
Bee PS WT Meas ace yet to a Sm a ek get Oct. 26, 1968 TU hes hesitate eee nee a eee 
39. Sullivan, Thomas____.__--_..-----.- eee eee Oct. 25,1968 WOOO Goan Siemens Sao Deine 
TAQ. Puller FON <5 coc sogacc ste taraceess Sacer Nov. 4, 1968 S000) ccsleceteneus 35. 00 
AY. TOI BONA con oes Uaioe ll deamett eupe erceee Nov. 14, 1968 HOG 00) deci econ ee Ieee canet 
42. McNamara, Edward__.___....._-.-_.----_-_---_--- Nov. 30, 1968 LAD can teat evora eamere sess 
-43. Dunn, Marilyn_...--_.-.---22-- 22 - Dec. 5, 1968 | | | ne alee 45.00. 
AA Freehorn, Ware. oc ad encae oe eencins oe ues eee bce Dec. 13, 1968 72. 00 CEL Saat Sas aes ee Oe 
OS Gray FRG scone a gone me oeekcweseseusedeuce BO ocoeec 40.00 __.. 2 - ee 40.00 - 
Otel 2352 enn toe Sak eae week cus dee ea ee.e 


1 These bills were ‘‘allowed”’ in larger amounts by medicare but applied toward the individuals ‘‘deductible’’ so actual 
' oe by penal for these billings was larger than that actually paid. 
2 Rejected. 


Department or Hratts, Epucation, anpD WELFARE, 
Washington, D.C., February 9, 1970. 
Mr. Donwatp E. JoHnson, 
Administrator, 
Feterans’’ Administration, 


3, 333.75 338. 20 391.00 4}. 
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clans’ services in the teaching setting are set forth in the guidelines 
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-¢ontained in the enclosed Bureau of Health Insurance Intermediary 
4 Letter. | | 


As explained in the Intermediary Letter, if the physician super- 


-} vised residents and interns who participated in the care of the patient, 


. QO 6 OTL) 4 tr) ARDA lzwO >» sy y ar 
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4 he demonstrated that he was the patient’s “attending physician” 
“| through the performance of sufficient personal and identifiable mect- 
cal services to the patient to exercise, full, personal control over the 
‘|. management of the patient’s case. At a minunum, the physician would 
. have to carry out the activities listed m section A.1 or A.2 of the Inter- 


mediary Letter in order to be considered the patient’s attending physi- 


4 cian. (These guidelines are to be supplemented by clarifying instruc- 
“f tions in the near future, and we will send a copy of this material to 
-} you when it has been approved for release.) 


With respect to the first category listed in your letter, physicians 


} -excused from duty for the purpose of engaging in teaching, it 1s my 
|} understanding that an off-duty Veterans’ Administration physician 
‘| who engages in teaching activities may not assume responsibility for 

-{ the continuing care of patients under your current euidelines. Since 
| our guidelines on reimbursement under Part B for services of teaching 


physicians as “attending physicians” require that the physician have 
the responsibility for the care of the patient thronghout at least a 
seoment of his care, Part B reimbursement to a Veterans’ Administra- 


} tion physician as “attending physician” would appear to be inconsist- 


ent with your current guidelines. As you know, this same point was 


i mentioned in a December 30 letter from Mr. Robert M. Ball, Com- 
-f missioner of Social Security, to Congressman Olin E. Teague. I am 
“4 enclosing a second copy of this correspondence for your convenience. 


Tf we can be of any further assistance, please let me know. 
mincerely, 
Roserr H. incu, 
Secretary. 


DerarrMent or Hrauru, Epucarion, ann WELFARS, 
Soctan SECURITY ADMINISTRATION, 
Baltimore, Md.. April 1969. 


Bourrat or Hrautru Insurance Inrersreprarny Lerrer No. 3872 


Subject: Part B payments for services of supervising physicians in a 


teaching setting. 


Washington, D.C. 


from duty and allowed to engage in remunerated activities. 


There would appear to be no bar to making medicare payments for 
professional services provided outside the teaching setting under the 
circumstances set out In items (b) and (c) of your letter (consultation °} 
-and 90-day temporary practice in communities in need of physicians). —4. 
‘The conditions under which medicare may recognize a fee for physi- 3. 
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From questions which have been raised and from our onsite reviews, 


Duar Mr. Jounson: This is in further reply to your letter regarding | there appears to be a serious need to obtain a better and more uniform 
‘the propriety of medicare payments for services of Veterans’ Admin- -} 


istration physicians during periods of time when they are excused jf 


understanding among carriers, providers, and physicians of the con- 


ditions under which payment may be made under Part B for services 
_ rendered to patients by supervising physicians in the teaching setting 


and the method for determining the reasonable charge which may be 


recognized for such services. The enclosed guidelines are intended to 
clarify and supplement the criteria that govern reimbursement. 1m this 


area as reflected in 88 6102.7, 63835, and 6720 ff. of the Part B Inter- 


-mediary Mannal. 


Carriers ave urged to review their present reimbursement practices. } 
euidelines and to take appropriate action as soon as. 


in light of these 
possible to bring practices into conformity with the guidelines. The 


Part B Intermediary Manual will be revised to incorporate these} 


clarifications and additions. 
Mi / ‘| oh VY 


Director, Bureau oF Health Insurance. 


PART B PAYMENTS FOR SERVICES OF SUPERVISING PHYSICIANS IN 4 
TEACHING SETTING 


A. Conditions which must be met for a teaching physician to be eligible | 


for Part B revmbursement as an GHEE Ing physician 
The physician? must be the patient’s “attending physician.” This 
means he must, as demonstrated by performance of the activities listed 


below, render sufficient personal and identifiable medical services tothe 


Medicare beneficiary to exercise full, personal control over the man- 
agement of the portion of the case for which a char ge can be recog- 


nized : his services to the patient must be of the same character, nf - 
_ customary in the community for such services to be performed in a 


terms of the responsibilities to the patient that are assumed and ful- 
filled, as the services he renders to his other paying patients. 


1. Lo be the “attending physician” for an entire period of hospital | 


care, the teaching physician must asa minimum: 
(a) review the patient’s history, the record of examinations and 


tests in the institution, and make frequent reviews of the patient’s 4. 


yrogress ; and 
(6) personally examine the patient; and 


(c) confirm or revise the diagnosis and determine the course of [| 


tr Rune to be followed ; and 


(¢) either perform the physicians’ services required by the | 
‘patient. or supervise the treatment so as to assure that sues ie 


ate services are provided by-interns, residents, or others and that 
the care meets a proper quality level; and 


(e) be present and ready to perform any service performed by | 
an nitending physician in a nonteaching setting when a major { 
surgical procedtire “a a complex or dangerous medical pr ocedure fe 
the physician to be an “attending physician” 
an attending physician must be necessary (not f 
superfluous as where, for example, the resident performing the £ 


is performed; for t 
his presence as 


procedure is fully qualified to do so) from the medical stand- 


point; and 


a Tee eee 


sion of the house staff on a rotating basis. 


fora 
segment of the patient’s course of treatment (e.g 
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Ex ample.—A. supervising physician carried out all of the activities 


listed above for a surgical patient but (e). He was not present in the 
OR when the major surgery was performed because supervision of 


the Sth-year resident performing the operation was not required. A 
physician’s charge would not be recognized for the su gical proce- 


Oh c) ia a .esena 2D mr Pee ee 27D at DQ Tet ans 
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not be an ccna ‘phydician for the period of epi care , although 


he might meet the eriteria listed in A.2. below and be held as Hie 


attending physician for a portion of the care provided. 


Even if the supervising physician chose to be present in the OR, 


payment could not be made to him for the surgical procedure since 


his presence was not medically necessary and he could not, therefore, 


function as the attending physician in connection with the sur gery. 
However, 1f he was scrubbed and acted as an assistant, payment could 


be made to him as a sur gical assistant if such an assistant was needed 
and another resident or physician did not fill the role (see Item A.2. 


| below). 


If the supervising physician was present at surgery, and the surgery 


“was performed by a resident acting under his close supervision “and 


instruction, he would not be the attending surgeon unless it were 


sunilar fashion to private patients who pay for services rendered by 


a private physician. 


Ewample—A group of physicians share the teaching and supervi- 
Each physician sees pa- 
tients every third day as he makes rounds. No physician can be held 
to be one of these patient’s attending physician for any portion of 


_. the hospital care although consultations and other services they per- 
| epually perform for the patient might be covered. 


2, A teaching physician may ie held to be the att ending physician 

2 portion of a patient’s hospital stay: if ae portion is a distinct 
, the pre-operative or 
post- operative period) and of sufficient eee to impose on the 
physician a substantial responsibility for the continuity of the pa- 
tient’s care; 1f the physician, as a minimum, performs.all of the activi- 


ties described above with respect to that portion of the stay; and ifthe 


physician is recognized as the patient’s physician fully responsible for 


that part of the ‘stay. If a teaching physician is not found to be the 
attending physician with respect. to a portion of a patient’s stay, he 


may not be reimbursed for any service provided to the patient “for 
that portion of the stay unless it is an identifiable service that he per- 
sonally rendered to the patient. 


(f) be recognized by the patient as his personal physician and .s 
care, -— 


be personally Tesponsible for the continuity of the patient’s 
at least throughout the period of hospitalization. 


1The term “physician” does not include any resident or intern of the hospital regardless 
of any other title by which he is designated or his’ position on the medical staff. For 
exrainple., a senior resident who is referred to as an 


residency is essential to completion of the program. 


“assistant attending surgeon” or an of 
“associate physician’ wonld still be considered a resident since the senior year of the |i 


_ the physician’s teaching tour of duty ended. 


period, he cannot. t be reimbursed as the attending ] 
‘penioe. 


eet In part, 
either written by or countersioned by the supervising physician. 


Fit xample. —A physician carried out all of the activities listed above 
for a surgical patient until midway in the post- operative period, when 
since ihe was not. responst- 
ble for the continuing care of the patient throughout the post-operative 
physician for that 


Performance of the activities refer red to above must be demon- 
by notes and orders in the patient’s records that are 


epee 
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4. The services of a teaching physician, while visiting patients a 


during grand rounds is basically teaching and does not contribute to aw 
“attending” relationship with any of the patients visited. 


dD. AN emergency-room supervising physician may not customarily } 


be considered to be the attending physician of patients cared for by {. - 
f ances are covered under commercial plans. Since collections are mace 


the house staff. It is only through his direct personal involvement with 
a eee es Pp nig Z : ; : 325 : 
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7 7 cot 


provided. 
B. Determining the amount payable under part B 


1. The amount paid for direct. medical services rendered by the jf 
teaching physician should be related to only that discrete portion of E 
the patient’s care for which the physician exercised the pertinent | 


responsibilities of an attending physician outlined in A.1. For example, 


if the patient’s personal physician furnishes services before the hospital} 
admission and after the discharge and the teaching physician becomes |. 
the attending physician only with respect. to the inpatient care; the | 

lesser extent of the teaching physician’s service should be taken into |. 
account in recognizing a charge; otherwise the out-of-hospital service - iz 
would be billed for and paid twice. Similarly, if surgery was per- | 


formed and the teaching physician rendered identifiable personal serv- 


whether that physician performed services more nearly analogous to 
a consultant, an assistant at surgery (see first. “Example” im part A), 
or as the “attending” surgeon im order to identify the appropriate 


reasonable charge. If the physician acted as the attending surgeon but a 
did not render the pre- or post-surgical services generally performed | 


1 7, : 17 es a ey 5 ; : +] - 7 ] | iff : 1 ] S “yy io f vo ; os = = aus ee 7D . . . * . ‘ 
by a private surgeon to a private patient, the difference in service | Visits in excess of this number are presumed to be primarily for teach- 


should be reflected in the amount of reimbursement. 
2. The following conditions should be taken into account in deter- 


which they provide as attending physicians to Medicare beneficiaries. 
(7) Ef the teaching physician has a substantial practice out- 
side the teaching setting (i.e., more than half of the time spent. in 


the practice of medicine is spent caring for people who were his } 


patients before they were hospitalized or who were referred to 
him by physicians responsible for their care outside the hospital 


setting), lis “customary” charges for services in the teaching fe 


setting will be related to the amounts he charges for similar serv- 


teaching setting differ from those in the outside practice, reduc- 


79 


'o'a) 


| 


Leample—A hospital with an approved teaching program receives 
payment for physicians’ services rendered to 80 percent of its non- 
Medicare patients. Fifty percent are paid for by public assistance 
under a relatively low payment schedule; 20 percent are covered under 
a Blue Shield Plan with a somewhat higher fee schedule and the bal- 


bb © hee y- 5 
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€ most trequently used schedule of 


tL are’ — ane UUM SS ws Raw a ‘ : oe 7 ‘ | | are C : ras 3 
Involvement would necessarily include personal examination of the 4. Payment is the welfare schedule, the welfare schedule of charges 


patient as well as direction of and responsibility for the treatment | 


should serve as the basis for determining the teaching physicians’ 

customary charges for Medicare. a 
_(c) Where neither the physician nor the provider has estab- 
lished charges for the physician's services which are in effect for 
non-Medicare patients, the carrier and intermediary niust make 
the necessary charge and cost. determination based on that por- 
tion of the physician’s compensation which is for services to pa- 
tients, determined pursuant to the regulations governing veim- 
bursement for the services of provider-based physicians, 

3. Where teaching physicians of a hospital, billing through a hos- 
pital or other organization, adopt a uniform schedule of charges for 
the purpose of billing under Part B for the services they provide as 
attending physicians in the teaching setting, carrier acceptance of 


-. the schedule for reimbursement purposes should be based on a. find- 
ing that the schedule does not exceed the average of reasonable clareoes 


. ek ie a : ot) ant . + aye L Oo . 7 3 is 0 ‘SS: INT AT sh a i Bem ratte = : fe £ 7 . . . 2 * = “ — 
ice to the patient in the operating room, it is necessary to determine | which would be determined if each physician were individually re- 


imbursed his reasonable charge for the services involved. 

+. In determining the number of visits which inay be considered 
reasonable, e.g@., in a course of treatment for which a elobal fee is not 
ordinarily charged, the total number of visits which would have been 
made to the patient in a nonteaching setting should be used as a enide; 


; > we opo el a aay Orin = fa a ma) ci . ei a fry + : : 
Ing purposes. Ounilarly, total reasonable charges for a course of treat- 


a. . : ne ret- ment in the teaching settine should be compared with and shonld not 
mining the “customary” charges of teaching physicians for services f .. e pared with and should not 


exceed the charges that would be expected in nonteaching settings for 
similar services. Also, the charges billed for an hour of a teaching 
physician’s services should not exceed the amount of fees the physician 
generally receives for an hour’s work in caring for nonteachine pa- 
tients. . - 

5. Where payment is made under Part B ona reasonable charge basis 
payment may not also be made on a cost. basis to the hospital for the 
saine service as a teaching service. Part A payments to the hospital 


ices in his outside practice. Where the services performed in the ~ -. should therefore not be based on the total compensation of the physi- 
Wes WM AS OUTSIde practise, e the services per: jee ; clan 1f that compensation is in part for patient care. The total compen- 


f sation should be reduced by the portion paid for patient care in_ac- 


tions should _be made for the lesser_scope_of services provided, 


time spent, visits or responsibility as an attending physician (not 


counting supervisory acts as time or visits). 


tice outside the teaching setting and the provider has established | 
one cor more schedules of charges which are collected for medical | 
and surgical services furnished to a majority of non-Medicare - 
teachmg patients, his charges should be related to the provider’s 


schedule of charges which are most. frequently collected. 


| cordance with the applicable provisions of the principles of reimburse- 
f ment for services of hospital-based physicians to iurrive at the hos- 
o -_ af | ; ‘f— pital cost portion. Allocation of compensation received betieen both 
; “the teae oO ‘ ag | V7 a SOthAnt 1. ‘VC- an es ; a L 7 e “7 . ° - . eae : 

(0) If the teaching physician does riot have a substantial prac ; parts of the program should be in accordance with how the physician’s 


time is actually spent. If a physician’s only compensation for services 


in a teaching setting are paid by the hospital and the agreement states 


‘that only the supervisory, and not patient care, services are compen- 
_-£. sated, 1t is necessary to look behind the words of the agreement by re- 
— Viewing the physician’s actual obligations and activities and deter- 
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mining whether the compensation level is reasonable for the super- 
visory and teaching services alone and insufficient to cover patient care 
services as well. The carrier and intermediary should make this 
fincling jointly. | _ | 

Heample—An employment agreement between a physician and the 
hospital states that he will be paid $50,000 a year for administration 
supervision and teaching. Tlowever, he spends one-half of his time in 
providing patient care. The carrier and mtermediary determined that 
if his compensation were allocated solely to the time the physician 
spent in the performance of his hospital duties, it would yield an 
hourly vate of compensation about double the rate paid for similar 
work elsewhere in the area. Therefore, the carrier and intermediary 
concluded that only a portion of the compensation was for hospital 
activities and reimbursable under Part A. Since charges were not cus- 
tomarily billed for the medical services the physician provided, the 
veinainder would serve as a basis for computing the physician’s reason- 
able charges for patient care in accordance with B.2.b. above. 


Carrier responsibilities for claims review and verification 

1. The carrier is responsible for assuring that the bills being submit- 
ted were prepared with an understanding of the conditions governing 
payment for physicians’ services in the teaching setting. | 

To help carry out this responsibility, carriers will not pay bills 

$5 A-1490 or SSA-1554) for services rendered in the teaching setting 

in any month after May 1969, unless: —— . 

(«) the chief of the department or service involved certifies on 

a form furnished by the carmier that each of the billed services 

for that month meets the pertinent requirements of A.1.; or 

(6) the bill has been signed by the attending physician and he 

understands that he is certifying that he met the requirements for 
those services for which the claim is made. 

2. The provision of personal and identifiable services must be sub- 
stantiated by appropriate and adequate recordings entered personally 
by the physician m the hospital or, m the case of outpatient services, 
outpatient chnie chart. The carrier 1s expected as part of its responsi- 
bilities to make appropriate checks of patient records, examining ad- 
inission, progress, anc discharge notes to verify that services for which 
charges are billed met the appropriate coverage criteria. If the carrier 


e 


review shows that a significant portion of the services in the sample do 


not meet the criteria, appropriate steps should be taken to adjust the 


reimbursement. 


3. Bills must imcicate when services are furnished in the teaching | 


setting, the name of the provider and attending physician involved, 


1877 
D. Who may bill 


ee supervising physician is a member of a group which 

_ provides teaching services in a hospital, the Part B payment for serv- 

ices rendered as attending physicians by the group may be billed for: 

P A by the physician or a corporation, partnership, or other oreaniza- 
tion of physicians (including an association of teachin nhesdedc, 

2 OE aol 1 = ay ; ca £ c : q. a ° ~ is ‘ a) i i . oui 
Orgaiuzed Tor the purpose of billing for and distributing insurance 
QO © ‘ 7 ‘ . : shee , . ° 
monies and other payments received for professional services to 
patients) on form 1490; | 
0) f 4 ab ; fae § mM oe Ed yO ¥ s * a i J 
” 2. by oo on form 1o54 provided that the carrier has de- 

erinmed that the certification described in C.1.a. has been executed and 
compled with; and | 
ya 4 fae ren {opp of Sat - a ate ; 2 
3. . the at ices ave performed by a physician who is a faculty inem- 
eT cf eo) L1Cé 5 Dt dy  € : ’ ( : : | 
: re . a medical, osteopathic, or dental school, by the school on form 
i he individual physician’s authorization is required to be on file in 
writing with the hospital or other organization to permit any of the 
| above organizations to bill on his behalf. The organization must fur- 
ee the Part. B carrier the names of the physicians who have an- 
thorized the organization to bill on their behalf, and must agree to 
keep the carrier informed on a current basis of changes in member- 
ship in the group. 
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FEBRUARY 11, 1970 


7 Wasnrtneron, D.C., January 25, 1970, 
Lo: Director, Investigation and Security Service. 
From: Kk. F. Everett, Special Investigator, 
Subject: Alleged Irregularities in Payroll Practices at VAH, Nash- 
ville, Tennessee. 
Period of Investigation ; December 4, 1969 to December 16, 1969 and 
January 5, 1970 to January 9, 1970. 


lf. Authority 
Investigation was authorized by the Deputy Administrator on No- 


‘}. vember 28, 1969. 


LIL, Matter investigated 


1. During a visit of an Internal Audit Service team at VAH, Nash- 
. ees another matter, information was developed that Radiology 
: vice was establishing and maintaining Time and Attendance rec- 
_ ords for Residents and student Technicians who are not working for 


} VA and that this appeared to be done for the purpose of generating 


and the extent of the services provided as an attending physician. The 
services niust. be defined and quantified to avoid errors in applying the 
reasonable charge lmitation—e.g., to avoid applying the reasonable 
charge for a global service where only the surgical procedure or an- 
other component service was provided as an attending physician. 

4, The carrier will need to carry out the steps necessary to assure it- 
self that these conclitions set. out in B.1. are met—for example, to assure 
itself that any schedule of charges proposed for the teaching setting is 
actually apphed and collected. 


fe 


€ y & 


| Tunds for these persons or the Medical Center-at the expense of appro- 


— priated funds. 
9) 2 : ‘ > 7. r - 7 1 Teta E ; A . ES : 
2. Bobby Moore, Management Specialist, Internal Audit Service, 
assisted in the investigation. 

ll. Narrative summary 

1. Hospital records show that on July 30, 1969, a contract was en- 
_ tered into between the Nashville VAH and the Vanderbilt University 
to furnish five full-time Physicians from the Vanderbilt Department 
i of Radiology to furnish radiology services to the VAH through June 
| 80, 1970 at a cost of $117,300.00 per annwn. The contract stipulates 
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OSC Response to White House Correspondence 
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Correspondence <Correspondence@osc.gov> Tue, Aug 5, 2014 at 10:43 AM 
To: "andrusmd@slu.edu" <andrusmd@slu.edu> 


Dear Mr. Andrus: 


This email is in response to your recent correspondence to the White House Office of Presidential 
Correspondence, which asked the U.S. Office of Special Counsel (OSC) to respond. 


OSC is an independent federal investigative and prosecutorial agency. Our basic authorities come from four 
federal statutes: the Civil Service Reform Act, the Whistleblower Protection Act, the Hatch Act, and the 
Uniformed Services Employment & Reemployment Rights Act (USERRA). We protect federal government 
employees, former employees, and applicants for employment from prohibited personnel practices, including 
reprisal for whistleblowing. We also provide a safe channel for government employees to disclose wrongdoing. 


In your correspondence to the White House, you reference OSC File No. MA-00-1107, which closed in 2002. If 
you have new information that you would like to disclose or would like to file a prohibited personnel practice 
complaint with OSC, you may do so online at www.osc.gov. If you need assistance, you may contact the 
Complaints Examining Unit hotline at 1-800-872-9855 or the Disclosure Unit hotline at 1-800-572-2249. 


Thank you. 


U.S. Office of Special Counsel 
(202) 254-3600 


WWW.OSC.gov 


https://mail.google .com/mail/u/0/?ui=2&ik= 0346289347&view=pt&search=inbox&th= 147a6d75245db4b8 &siml= 147a6d75245db4b8 1/1 
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May 12, 2014 


President Barack Obama 
Secretary Eric Shinseki, U.S. Department of Veterans Affairs 
C/o Counsel to the President 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 
Phone: 202-456-2632 
Fax: 202-456-6279 


Re: Delay and denial of medical care to Veteran Patients — previous documentation 
Dear Mr. President and Secretary Shinseki: 


While the reports regarding allegations of delay in patient care resulting in possible deaths 

of Veterans at the Phoenix VAMC are extremely distressing, issues of delay and denial o} 
medical care and physician non-attentiveness to Veteran patients are not new nor unique to the 
present—such reports have been documented, investigated, and addressed (to some extent) at 
multiple levels over the last half century.!-’ The real essence (and the potential solution) [to these 
problems lies in addressing the lack of ability of the University-VA affiliations to instill in each 
and every physician in the U.S. Department of Veterans Affairs (DVA) a sense of responsibility 
towards the care of each individual Veteran patient; a sense of commitment by all VA personnel 
in providing safe, appropriate, and timely Medical Care to every Veteran (regardless of their 
category [1-8] and social status); and engendering a sense of daily pride in the DVA and esprit 
de corps in all. 


As the former Chief of Surgery (1996-2002), Edward Hines, Jr. VAH, Maywood, IL, I worked 
to: decrease delays in care, decrease inappropriate staffing by the attending surgeons under my 
oversight, encourage and champion preadmission testing for increased outpatient surgeries, 
and prevent patients being turned away (The DVA OIG included verbatim and unredacted 

my organization optimization of the daily functioning of the Hines VAH OR in the Combined 
Assessment Program Review, Edward Hines, Jr. VA Hospital, Hines, IL, Appendix IV, pages: 
43- 61).*!9 Throughout the last two decades, listed below is an abridged summary of m 
involvement and attempts to address the issues of Veterans being denied and delayed care: 


(1.) I was directed by the VHA Medical Inspector at the time, James McManus, 
M.D., F.A.C.S. and Michael Staley, Assistant VAOIG at the time to become 
an official federal whistleblower under the auspices of the U.S. Office of the 
Special Counsel (OSC) [MA-00-1107]. 
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(3,) 


(4.) 


(7,) 


By direction of the Honorable Lane Evans (Indiana) to Mr. Leonard 
Sistek, Democratic Chief Staffer, U.S. House Veterans Affairs Committee 

(USHVAC), I was requested and became a silent informant to the USHVAC 
from 2002-2004. 


I personally sued on behalf of the Veterans--(first before the US EEO 
US MSPB and later before the U.S. Court of Appeals for the Federal 
(USCAFC)--the U.S. Government regarding the very issues of denial of 
medical care due to physician/surgeon-dereliction-to-duty culminating|on 
March 3, 2004 in Andrus v VA before the USCAFC, docket #03-3162 (two 
days later, the case was closed per curium). 


Richard Griffin, DVA Inspector General, testified before the USHVAC on 
May 8, 2003, in response to my allegations regarding the attached report: 

Audit of Veterans Affairs Administration’s Part-Time physician Time and 
Attendance.* 


ABCNews picked up Mr. Griffin’s testimony and over the next year 
developed a one hour PrimeTime special: Fighting for Care which aired on 
April 8, 2004 but was immediately expunged from the record--ABCNews 
had taken hidden cameras into two VAMCs without permission. Ironically, 
Diane Sawyer and Robbie Gordon a year later were awarded the George Polk 
Award in Journalism for this report and Robert Roswell, M.D., the then VHA 
Under Secretary of Health, abruptly resigned 3 days prior to the airing |of 
Fighting for Care.'} 


Between 2001 and 2005 , I was in communication with Secretary Anthony J. 
Principi, USDVA; Thomas Garthwaite, M.D., DVA VHA Under Secretary 
for Health; David Leitch, Special Counsel to the President; Raul Yanes, Chief 
of Staff of the Counsel to the President; and many others. I tried to preserve 
all these communications for history -- so they are in the U.S. Copyright 
Office of the Library of Congress.!-2° 


In 2001, with permission from VHA Under Secretary for Health, Thomas 
Garthwaite, M.D., and the Institutional Review Board of the Edward Hines, 
Jr. VAH, I researched the VA NSQIP risk-adjusted mortality of Veteran 
patients in the four Chicago VAMCs in whose operations the Attending- 
Surgeon-of-Record were not present. This podium presentation (former 
VHA Under Secretary for Health, Thomas L. Garthwaite, M.D., was one 
of the authors) before the Association for Surgical Education (ASE) i 
Vancouver, Canada on May 7, 2003 was labelled as a “very dangerous study” 
by one of the prominent surgeons in the 300 person audience on that day 

and later was rejected for publication by the editorial staff of the American 
Journal of Surgery. In my speaking by phone with Ralph DePalma, 
F.A.C.S., former VACO Chief of Surgery, in September 2005, I was told to 
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(9.) 


“shut up” because in November 2005 in the American Journal of Surgery 
“they” would be publishing their own statistical analysis of issues regarding 
Attending Surgeon supervision of residents in the VAMC ORs concluding no 
significance in cases where the Attending Surgeon was not present. As this 
was a population study of greater than 600,000 Veterans, in Table 5 on page 
730, “they” actually confirmed a 0.32% higher 30-day mortality (~127/ more 
deaths) observation in those cases where the VA Attending Surgeon was not 
physically present at the operations compared with those cases where the VA 
Attending Surgeons were present, p<0.001.2!-23 


After my presentation at the ASE on May 7, 2003, VA Inspector Griffin’s 
testimony before Congress on May 8, 2003, the closing of USCAFC #03- 
3162 per curium in March 2004, the resignation of VHA Under Secretary 
Roswell in early April 2004 prior to the airing of Fighting for Care on 
ABCNews PrimeTime on April 8, 2004, and the airing of Fighting for|Care, I 
began a series of e-mail correspondence and some phone calls with Secretary 


of that same evening.) By the fall of 2004 the Counsel to the President had 
directed me to send my documentation to the U.S. DOJ — which I did (the 
first 9 lbs were reported to have never arrived so I sent another 9 Ibs and then 
all 18 Ibs were reported to have arrived). 


Two weeks after the election, Mr. Principi announced that he would step 
down as the U.S. DVA Secretary for the second Bush term. In my call to 

the Counsel to the President’s office the next week in November, 2004, Mr. 
Yanes took up my phone call and stated that the Office of the Counsel|to the 
President was not an investigative body and that I should follow Mr. Leitch’s 
recommendations that I pursue my avenues with the U.S. Department of 
Justice. Mr. Hernandez in the U.S. DOJ IOG was assigned to facilitat 
me, and we had several phone conversations over the course of the next six 
months. In my final conversation with Mr. Hernandez in the Spring of 2005, 
he informed me that a few weeks prior to the phone call, the Office of the 
Attomey General of the United States had called the US DOJ IG office and 
had directed the closure of my file. (At the time, the U.S. Attorney General 
was Alberto Gonzales who had been the Counsel to the President during my 
interactions with his office in the Fall of 2004). 


Over the years, I have worked to advocate for my patients to the point |of 
becoming a pariah to the bureaucrats in the U.S. Department of ani i 


2/27/2024 
433 of 536 


Affairs— (As of December 31, 2013, I am no longer active staff at the St. 
Louis VAMC--after I submitted my new application for consideration for 

the position of VHA Under Secretary for Health’, I was subsequently not 
allowed to recredential my active staff appointment as a General Surgeon in 
good-standing at the St. Louis VAMC (314-652-4100) through VetPro during 
my biannual recredentialling period of November-December 2013 (possibly 
coincidental). I was told that my continued appointment was “wasting HR’s 
time” because biweekly time-sheets had to be filled out even though I was 
only a consultant and not visibly active at the present time.) 


As I began this correspondence, the real essence (and the potential solution) to these 
problems is addressing the lack of ability of the University-VA affiliations to instill in each and 
every physician in the U.S. Department of Veterans Affairs (DVA) a sense of responsibili 
towards the care of each individual Veteran patient; a sense of commitment by all VA personnel 
in providing safe, appropriate, and timely Medical Care to every Veteran (regardless of their 
category [1-8] and social status); and engendering a sense of daily pride in the DVA and at esprit 
de corps in all. 
| 

Some suggestions that might address the issues of denial and delay of care and physician 

dereliction-to-duty and the present national controversy are the following: 


1. Initiate a bipartisan commission to address these issues and to refocus the mindset of - 

- the physicians of the University-VA Affiliations across the country to that which was 
the intent of the institution of the University-VA Affiliation by Dr. Hawley, Dr. 
Magnuson, General Bradley, and President Truman in 1945-46. I have included a 
copy of the autobiography of Dr. Magnuson which outlines the history of the 
University / VA affiliation development in chapters 18-19.74 

Some of the following who may be controversial but were formerly very 

- influential individuals in the VA and The White House having been involved over the 

_ years in attempts to address these problems: Anthony J. Principi (Now QTC 

chairman), David Leitch (former Special Counsel to the President and now Ford 

General Counsel), Kenneth Kizer, M.D. (now Director of the Institute for Population 

_ Health Improvement at UC Davis Health System), Thomas Garthwaite, M.D. (now 

~ COO of Hospital Corporation of America’ Clinical Services Group), Jonathan Perlin, 

_ MLD. (now President of HCA’s Clinical Services Group and Chief Medical Officer), 

Robert Roswell, M.D. (now Professor of Medicine and Senior Associate Dean, 

~ College of Medicine, and Professor, Health Administration & Policy, College of 
Public Health, University of Oklahoma Health Sciences Center), and Robert Petzel, 
M.D., (retired?). A more complete list could be developed from: To care for him who 
shall have borne the battle and for his widow and orphan, TXu001173542, 2004-04- 
05 which is included in the mailing. '* 


2, Possibly the reestablishment/reinvigoration of the Deans’ Committees at all — 
(as was done in the late 1980s) to develop and submit white papers regarding 
analyses and action plans from each of the University-VA affiliated VAMCs to 
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address the issues of denial and delay of care, physician dereliction-to-duty, an 
optimization of the system for the betterment of care for each and every Vetera 
patient would be helpful. 


3. Request of the Veterans Health Administration’s Under Secretaries for Health and 
Assistant Under Secretaries for Health (present and in the future) to make in person 
“snot” visits to VAMCs across the county to assess the VAMCs first hand, engage 

the individual VAMCs’ physicians and staffs to develop mandated local guidelines 

_ of what is expected with regards to timeliness and appropriateness of the delivery of 
care to the Veteran patient, and to engender a sense of pride, focus, responsibility, and 
_ esprit de corps in the personnel of the VAMCs. 


4. Mandate that the VHA consistently, continuously, and appropriately implement such 
recommendations as that of former VHA Under Secretary for Health Roswell in his 
-memo of April 18, 2003, pages 26 — 35 of DVA OIG, Audit of the Veterans Health 
Administration of Part-Time Physician Time and Attendance, Report No. 02-01339- 
85, April 23, 2003.° 


Personally, I do wish to continue to offer my ongoing willingness and desire to participate in the 
provision of medical care for Veteran patients in whatever capacity you deem appropriate that 
may be of assistance to the U.S. Department of Veterans Affairs and, most of all, the Veteran 
patients. None of us should forget our nation’s pledge to our Veterans: ...to care for him who 
shall have borne the battle and his widow and his orphan...*° Thank you for considering this 
discussion. 


Respectfully yours, 
Charles H. Andrus, M.D., F.A.C.S 
Professor, Department of Surgery 


Saint Louis University School of Medicine 


Former Chief of Surgery, Edward Hines Jr, VAH and Professor and Vice-Chairman, Department 
of Surgery, Loyola University, Chicago 


Interviewee for the position of Under Secretary for Health, Veterans Health Administratign, USS. 
Department of Veterans Affairs, December 10, 1999, 10 floor, VACO, U.S. Department of 
Veterans Affairs (five interviewees: Andrus, Bowen, Garthwaite, Petzel, and Roswell) 


| 
U.S. Federal Whistle-blower under the auspices of the U.S. Office of the Special Counsel |(file: 
MA-00-1107) as consistent with the directions to me by the U.S. DVA Assistant IG Michael 
Staley and VHA Medical Inspector James McManus, M.D., F.A.C.S. a decade ago. 
| 


Home: 314-991-2274 
Work: 314-577-8563 
Beeper: 3 14-491-2417 (enter telephone number and then “#’”) 


| 2/27/2024 
| 435 of 536 


a 


References: 


1. U.S. House of Representatives, Committee on Veteran’s Affairs. Irregularities in 
the Salt Lake City, Utah, Veterans’ Hospital and Other Stations. U.S. Government 
Printing Office: Prepared for the Committee on Veterans’ Affairs, Uz S. House of 
Representatives Committee on Veterans Affairs, 91° ‘ Congress, 1° Session, House 
Committee print no. 167, part I, December 19, 1969: 1-1686. (Document is pom 
“Confidential” and is thus only available through the U.S. Library Depository 
System, Microfiche H1775.) 


2. U.S. House of Representatives, Committee on Veterans Affairs. Irregularities 1 
the Salt Lake City, Utah, Veterans’ Hospital and Other Stations. U.S. Government 
Printing Office: Prepared for the Committee on Veterans’ Affairs, V. S. House 
Representatives Committee on Veterans Affairs, 91° ‘ Congress, i session, House 
Committee Print no. 167, Part II, September 21, 1970: 1687-2247. (Unlike Part I, 
Part II was published for full public review and is available through the U.S. National 
Library of Medicine. NLM Unique ID: 0263005; Call number: UH 473 U581.) 


3. Office of Inspector General, U.S. Department of Veterans Affairs. Summary Report: 
Audits of VA - Medical School Affiliation Issues, report 7R8-A99- 026, January 29, 
1997, Washington, D.C. 


4.’ Griffin RJ. Statement of the Honorable Richard J. Griffin, Inspector General, 
Department of Veterans Affairs before the United States House of Representatives 
Committee on Veterans Affairs, Hearing on past and present efforts to identify and 
eliminated fraud, waste, abuse, and mismanagement in programs administered by the 
Department of Veterans Affairs, May 8, 2003. (copy in mailing) 


5. Office of Inspector General, U.S. Department of Veterans Affairs. Audit of the 
Veterans Health Administration’s Part-Time Physician Time and Attendance, report 
02-01339-85, April 23, 2003, Washington, D.C. (copy in mailing) 


6. U.S. House of Representatives, Committee on Veterans Affairs. Eliminating Waste, 
Fraud and Abuse in Veterans’ Programs. Report to the Committee on the Budget 
from the Committee on Veterans’ Affairs. U.S. House of Representatives Committee 
on Veterans Affairs, 108 Congress, 1‘t session, House Committee Print no. 4, 
September 2, 2003: I-IV, 1-15. U.S. Government Printing Office: Prepared for the 
Committee on Veterans’ Affairs, U.S. House of Representatives. (copy in mailing) 


7, Mathews J, Andrus C. E-mails from 2/21/2014 — 2/22/2014. (copy in mailing 
8, Office of Inspector General, U.S. Department of Veterans Affairs. Combined 


Assessment Program Review, Edward Hines, Jr. VA Hospital, Hines, IL, report 99- 
00173-18, November 22, 1999, Washington, D.C. (copy in mailing) 


2/27/2024 
436 of 536 


en a aeeaeeaanea See eenTee 


9. Khuri SF, Daley J, Grover FL, Henderson W. Department of Veterans Affairs 
National Surgical Quality Improvement Program. Recognition of Excellence 

presented to: Surgery Service, Hines VAMC—For LOW outlier status which 
indicates that risk-adjusted outcomes were better than the average VAMC in: All Non 
Cardiac Surgery During Fiscal Year 2000, April 15, 2001. (copy in mailing) 


10. Temeck B, Mozdzierz GJ. Department of Veterans Affairs Commendation to 
Charles H. Andrus, M.D.: “...Dr. Andrus has been an exemplary ethical practitioner 
and leader. As a clinician, he has been a forthright advocate of the need for 
compassionate, respectful and candid dialogue between patients, their family 
members and caregivers regarding the moral tensions and emotional turmoil that 
often arise at the end-of-life. His sensitivity to and advocacy for these issues and 
the delicate mediation and decision-making they require have been inspirational. 
Furthermore, in every respect, he has been an outspoken, articulate and passionate 
champion of the need for constant vigilance about the ethical implications of 
physician practices. In a most effective way, his leadership style has been his 
example..., January 2002. (copy in mailing) 


11. Sawyer D, Gordon R. Fighting for Care, abcNews Primetime, April 8, 2004. Internet 
transcript: Some Veterans’ Hospitals in Shocking Shape—Disturbing Revelations 
About Quality of Care at Some U.S. Veterans’ Hospitals. http://abcnews.go.co 
Primetime/print?id=132383 (copy of transcript in mailing) 


12. Andrus CH, Andrus CH. Ethical issues in “medicine” that touched our family. 
-TXu001145557, 2003-11-10. (Copy in mailing with commendation from the AMA 
Council on Ethical and Judicial Affair and in references 14 and 17) 


13. Andrus CH. Correspondence from the US Office of Special Counsel in Andrus v. 
VA and allegations of obstruction of justice, TXu001 165703, 2004-03-16. 


14. Andrus CH. To care for him who shall have borne the battle and for his widow and 
orphan, TXu001173542, 2004-04-05. (copy in mailing) 


15. Andrus CH. To care for him who shall have borne the battle and for his widow and 
~ orphan, TXu001196220, 2004-08-24. 


16. Andrus CH. “Primum non nocere” and practicing ethics in medicine in this era of 
“the bottom line”, TXu001203831, 2004-09-16. (copy in mailing) 


17. Andrus CH. Rationing of medical care and the election of 2004. 1 v. + CD-ROM, 
TXu001192071, 2004-10-07 (copy including CD in mailing) 


3. Andrus CH. Correspondence regarding the manuscript: Mortality outcomes and 
attending surgeon presence at the time of operation, TXu001262126, 2005-08+29. 


Se ae 


2/27/2024 
437 of 536 


Je-sereneelenstes Piste nhanm n-fecDnAoleene Snecitrheetra 


19. Andrus CH. Addendum to correspondence regarding the manuscript: Mortality 
outcomes and attending surgeon presence at the time of operation, TXu0012745.28, 
2005-12-02. 


20, Andrus CH. Correspondence regarding aberrancies in attending surgeon supervision 
of resident surgeons in the VA, TXu001288808, 2006-03-15. 


Outcome and Attending Surgeon Presence at the Time of Operation. Podium slide 
presentation before the Annual Meeting of the Association for Surgical Education, 
Vancouver, British Columbia, Canada, May 7, 2003. (copy in mailing) 


21, Andrus CH, Kleinman BS, Mozdzierz GJ, Sinacore JM, Garthwaite TL. hms 


22, Andrus CH. Morality Outcome and Attending Surgeon Presence at the Time off 
Operation. Submitted but rejected by the Editorial Board of The American Journal of 
Surgery, August 24, 2005. (copy in mailing) 


Khuri SF. Surgical resident supervision in the operating room and outcomes of care 
in Veterans Affairs hospitals. The American Journal of Surgery 190 (2005) 725-731. 
(copy for educational purposes in mailing) 


23. Itani KMF, DePalma RG, Schifftner T, Sanders KM, Chang BK, Henderson ofc 
O 


24. Magnuson PB. Ring the Night Bell —The Autobiography of a Surgeon. FP Dunne, Jr., 
editor. Boston: Little, Brown, and Company, 1960. (copy in mailing) 


25. Andrus CH: Letter of application for VHA Under Secretary for Health to Dr. Robert 
Petzel, November 13, 2013, and subsequent letter to the Counsel to the President of 
_ November 19, 2013, which was never sent. 


26. Lincoln A. Second Inaugural Address. March 4, 1865. 


2/27/2024 
438 of 536 


Never Sent ca 5/14/2016 


150 Emerald Green Court 
Creve Coeur, MO 63141 
(314) 991-2274 


February 1, 2015 


President Barack Obama 

Secretary Robert A. McDonald, U.S. Department of Veterans Affairs 
1600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20500 


Dear Mr. President and Mr. Secretary: 


I apologize for forwarding through the CDC and the U.S. DHHS the attached manuscript: Dear 
Mr. President: To Care for Him who Shall have Borne the Battle 4, rincom'; but this has become 
one of a few possible avenues to provide directly to you information regarding the issues of the 
last half century of the delay and denial of medical care to Veteran patients that were the 
basis for last summer’s VA scandal.’ Over the last fifteen years, the concrete ramifications of 
those delays and denials that have in some instances led actually to Veteran patient deaths have 
been well-known to many federal lawyers, staff, and officials within the VA, the DOJ, the OSC, 
the VA Committee of the U.S. House (at their request), previous staffers of the West Wing of the 
White House during the Bush administration, the U.S. Court of Appeals for the Federal Circuit 
(Andrus v VA: docket #03-3162, March 3, 2004), etc. 


Dear Mr. President: 
To Care for Him who Shall have Borne the Battle 4, rincomn' 


is a compilation of correspondence from many of these individuals, government documents, 
communications with entities in organized Medicine (ABS, ACS, AMA, ACGME, NEJM, 
JAMA, etc.) and articles that in the aggregate explain the foundational reasons of why the issues 
regarding the VA of last summer occurred and demonstrate the depth and breathe of the 
obfuscation that has included multitudes of individuals throughout academia, organized 
medicine, and the federal government. Without addressing the disregard for clinical 
responsibilities by some part-time physicians of the University-VA affiliation®’ which has been 
pervasive and the root-cause of the scandal of clerical scheduling delays and administrator 
disregard over the decades, the Congressional bailout of the VA of $17 billion dollars proposed 
July 28, 2014°, is the third fiscal attempt since 1969 to minimize the issues and/or mollify public 
outrage—the first two times failed to change physician mindset and behavior!”'° 


While many in the federal government have diminished, distracted, redirected, or denied the 
documentation enclosed in Dear Mr. President: To Care for Him who Shall have Borne the 
Battle 4 tieede please understand that the University-VA affiliation initiated and championed in 
1946 by Drs. Hawley and Magnuson, General Bradley, and President Truman was an 
outstanding proposal to provide for the greater good of all Veteran patients.'' Unfortunately, 
over the last 69 years, ignorance, arrogance, and downright meanness, greed, and disregard for 
one’s fellow man have tarnished this noble ideal by furthering far-reaching ramifications 
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detrimental to the altruistic intentions which are engendered in the University-VA affiliation. 
Might I suggest some of the following as methods to rejuvenate and strengthen the University- 
VA affiliation for the betterment of each and every Veteran patient: 


1. Initiate a bipartisan commission to address these issues and to refocus the mindset of the 
physicians of the University-VA Affiliations across the country to that which was the 
intent of the institution of the University-VA Affiliation by Dr. Hawley, Dr. Magnuson, 
General Bradley, and President Truman in 1945-46. 


2. Ask of the VA and the Medical School Deans to convene White Paper committees (done 
after the Congressional investigation in 1969-1970) to assess the appropriateness and 
timeless of delivery of care to each and every Veteran patient. Discontinue the ability of 
a Medical School and the VA to unilaterally “walk away” from the affiliation with 
unilateral six months-notice when one or the other does not what to support the concept 
(the appropriate application of the Affiliation is good for the Veterans, the VA, the 
Universities and the American public). 


3. Reinvigorate and empower the Office of the Under Secretary for Health (USH), Veterans 
Health Administration, U.S. Department of Veterans Affairs. At present, the USH has, in 
reality, de facto little say over the behavior, productivity, or dedication of the rank-and- 
file part-time VA University physicians. Over the last fifteen years, three very well- 
intentioned physicians who have held the position of VHA Under Secretary for Health 
have abruptly resigned or were terminated as quick-fixes when issues of denial and delay 
of medical care to the Veteran patients have arisen: Dr. Garthwaite (2001)'*, Dr. Roswell 
(2004)'*, and Dr. Petzel (2014)'*. 


4. Most of all, the physicians, nurses, administrators, clerks, and all involved with providing 
care in the VA need to reaffirm their individual commitment to the provision of 
appropriate and timely medical, surgical, and psychiatric care to every Veteran patient. 


Enclosed with this cover letter is my report to you' (very rough and very incomplete) of the 
compendium I have been accumulating over many years of writings and communications with 
entities of organized medicine (e.g.: AMA, ACS, AVAS, ACGME, JAMA, NEJM), the VA, the 
Department of Justice, the Office of the Special Counsel, the MSPB, the EEOC, the U.S. Court 
of Appeals for the Federal Circuit (Andrus v VA: docket #03-3162, March 3, 2004), the 
Congress, and the White House entitled: 


Dear Mr. President 
To Care for Him who Shall have Borne the Battle 4, incon’ 


This letter and the cover letter to the U.S. Department of Health and Human Services that has 
facilitated provision of this information to you will be included in Chapter 13 entitled: “The 
Summer of 2014.” As the author of this report to you (containing previous portions copyrighted 
by me)'>*?, I waive all copyright protections, restrictions, and claims of prohibition in the 
reproduction and distribution of any parts, all parts, and the entire manuscript (including the 
CDs) by you, Mr. President, Mr. McDonald, and those you direct to do so, as you both see 
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necessary, so you can direct and refocus the imperative that we as a nation must fulfill in our 
promise to the American Veterans of all generations™*: 


With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, 
let us strive on to finish the work we are in; to bind up the nation’s wounds; to care for him who shall 
have borne the battle, and for his widow, and his orphan—to do all which may achieve and cherish a just 
and a lasting peace, among ourselves, and with all nations. 


While naively presumptive on my part, we as a nation might complete Chapter 13 in a very noble 
and truly American way: On March 4, 2015, the 150" anniversary of President Lincoln’s 2™ 
inaugural address, it would seem fitting that Governmental leaders from Congress, the VA and 
yourself could remind the American nation on the steps of the Lincoln Memorial the words of 
President Lincoln’s 2" inaugural address: “to strive on to finish the work we are in; to bind up 
the nation’s wounds; to care for him who shall have borne the battle, and for his widow, and 
his orphan—to do all which may achieve and cherish a just and a lasting peace, among ourselves, 
and with all nations.””* 


As the former Chief of Surgery, Edwards Hines, Jr. VAH, Dear Mr. President: To Care for Him 
who Shall have Borne the Battle 4 eae is my dutiful report to the VA and yourself on behalf of 
the Veteran patients and the VA personnel that care for them. Mr. President, I apologize for my 

forwardness and thank you for your patience in considering this submission. 


Respectfully, 


Charles H. Andrus, M.D., F.A.C.S. 
Professor, Department of Surgery 
Saint Louis University School of Medicine 


Former Chief of Surgery, Edward Hines Jr, VAH and former Professor and Vice-Chairman, 
Department of Surgery, Loyola University, Chicago 


Interviewee for the position of Under Secretary for Health, Veterans Health Administration, U.S. 
Department of Veterans Affairs, December 10, 1999, 10" floor, VACO, U.S. Department of 
Veterans Affairs (five interviewees: Andrus, Bowen, Garthwaite, Petzel, and Roswell) 


U.S. Federal Whistle-blower under the auspices of the U.S. Office of the Special Counsel (file: 
MA-00-1107 & DI-00-1147) as consistent with the directions to me by the U.S. DVA Assistant 
IG Michael Staley and VHA Medical Inspector James McManus, M.D., F.A.C.S. a decade ago. 


150 Emerald Green Court 

Creve Coeur (St. Louis), MO 63141 

Home: 314-991-2274 

Work: 314-577-8563 

Beeper: 314-491-2417 (enter telephone number and then “#”) 
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Chapter 14: Discussions and Reflections 
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One definition’ of a scandal is: “A publicized incident that brings about disgrace 
or offends the moral sensibilities of society.” While many will find in Dear Mr. 
President: “...to care for him who shall have borne the battle...” elements that are 
offensive at many levels, the incidents involved have never risen to the level of a 
Scandal. How society views moral insensibilities and chooses to acknowledge that such 
insensibilities exist are really the core issues within Dear Mr. President: “...to care for 
him who shall have borne the battle...”. For an incident or series of incidents to become 
“scandalous” it is not merely that they are disgraceful or offend, but that they become 
known. Thus, Dear Mr. President: “...to care for him who shall have borne the 
battle...” was written solely to bring to public awareness that which exists that should 
offend the moral sensibilities of our society today. 

The incidences that have been described in this book which should offend moral 
sensibilities are really isolated to individual patients even though collectively many have 
been at risk as was acknowledged indirectly in a recent publication.” (Over six years, 
39,577 individuals underwent operation without the responsible attending surgeon-of- 
record present at the time of operation out of 610,660—6.48%) While 6.48% may be 
only one in fifteen patients, the practices of attending surgeon absenteeism were probably 
previously much higher and have been documented and known to the U.S. Department of 
Veterans Affairs and the affiliated universities for over thirty-five years.** As such, 
attending surgeon absenteeism was not only condoned and possibly encouraged, but also 
institutionalized over the years.*® 

Although most patients implicitly expect their “responsible attending” surgeon to 
be present in their individual operation, if the outcomes were equivalent, then one could 
possible argue that such practices were permissible as” “medical training is provided 
within a setting that allows an appropriate balance of supervision and independence 
without compromising outcomes, which makes VA hospitals a popular venue for 
physician trainees.” If one carefully peruses the recent pivotal report* from key 
individuals (the majority being prominent attending surgeons) within the U.S. 
Department of Veterans Affairs, the touted acclamation “to allay any concerns about 
supervision of residents in the ORs within VA hospitals” is contradicted by the very data 
presented. In the report, absolute outcomes which are those not subject to author 
interpretation were all statistically significantly higher (with p values of <0.001) in the 
group where the attending surgeon was never physically present during any part of the 
operation, [i.e.: 30-day mortality rate (2.66% versus 2.34%); return to OR (10.24% 
versus 8.19%); emergency cases (12.84% versus 6.79%)]. Unfortunately, not only have 
these outcomes been misrepresented by the aforementioned paper’, but this bias has 
seemingly been validated by a “Position Paper” in the same November 2005 issue of The 
American Journal of Surgery’: “A study just completed by Itani et al [7] shows that the 
former level 3 (attending supervision: attending immediately available, not in room) had 
not been associated with overall increased morbidity or mortality and, in fact, was 
protective.” [Although the 30-day morbidity rate* (complication rate), which represents 
all documented complications other than death, was lower (8.27% versus 10.47%), the 
identification of a morbidity is observer/recorder dependent and not an absolute outcome 
parameter—that, is to say, the identification and reporting of complications--short of 
deaths--are like “beauty” perceived “in the eye of the beholder.” ] 
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In March 2006, I spoke by phone with Tim Flynn, M.D., F.A.C.S., Professor of 
Surgery and Dean for Graduate Medical Education at the University of Florida.* In the 
years 2007-2008, Tim will be the Chairman of the American Board of Surgery. Ina very 
real sense, Tim has been one of the few surgeons in this country that has been willing to 
listen or even speak with me. After I presented my paper on mortality outcomes and the 
presence of attending surgeons at the time of operation’ in Vancouver in 2003, it was he 
alone, at that time, who asked me to sit down with him and requested that I explain what 
had occurred that had stimulated me to pursue my focus on appropriate resident 
supervision. | 

Later, as conversations infrequently continued by phone, I raised the issue in 
March 2006 of the sentence in American Journal of Surgery position paper on patient 
care, surgical education, research, and faculty development: “A study just completed by 
Itani et al [7] shows that the former level 3 (attending supervision: attending immediately 
available, not in room) had not been associated with overall increased morbidity and 
mortality and, in fact, was protective.” I heard kind of chuckle on the phone; and he did 
not correct me when I called such a statement incredibly stupid. He then advanced that 
the VA has changed. They are much more cognizant of resident supervision and the 
“compliance officers” are now monitoring attending physician presence at the VA (e.g. 
He gets a phone call from the compliance officer every time he has “core time” at the VA 
to confirm that he is physically present at the VA. (Core time is approximately 1/4" of the 
contractual weekly time agreed upon with the VA by the part-time attending physicians 
guaranteeing physical presence at specific times on the VA property.) He at 
that recently the compliance officer confirmed on the phone’s digital display that he was 
calling from an inside VA phone.) He then went on to state that indeed this type of 
surveillance had come about across the nation in the recent past. 

I then made comment to the fact that we had fixed the problem without ever 
acknowledging that a problem existed. I stated that the mindset is still out there. I gave 
the example of the resident two years ago who in front of my fellow faculty members 
said that I, as an attending surgeon, had to let the junior residents make mistakes in the 
emergency room at night and on weekends so that they would not make the same 
mistakes when they went out into the real world. Tim concurred that such a statemen 
was inappropriate. To my thought though, such a statement is condoned and ce in 
our profession because we never admitted to any adverse outcomes publicly that resulted 
from inadequate attending surgeon supervision of residents in our public hospitals. In 
short, we have tacitly agreed to an ethic that is disparate in nature—the quality of the 
provision of medical care provided the individual patient is dependent on the 
social/economic class of the patient, the time of the day, and whether the attending | 
surgeon feels like being present. 

Tim concluded our conversation by stating that we must move ahead. It was his 
hope that during his next five years in academic medicine he will be able to advance the 
concept of graduated credentialing of surgery residents at the national level. With such a 
process, hopefully surgery residents will be appropriately supervised in their initial years 
by attending surgeons physically present in the operating room and also provided some 
independent operative experiences in their later years of training after operative 
competence demonstration and documentation (supervised by attending surgeons outside 
the operating room but immediately available in hospital). Although noble in the 
intention of advancing independent operative competence for the individual senior 
surgery resident within the structure of the formal residency, such a concept has the 
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inherent potential for abuse with regards to that which previously occurred in both the 
public and private sectors. Since the profession has never publicly acknowledged that 


about which is described in this text: Dear Mr. President: “...to care for him who shall 
have borne the battle...” , one can only anticipate that history will repeat itself in some 
form. 


On March 4, 2004, the day after the hearing of the case Andrus v VA before the 
U.S. Court of Appeals for the Federal Circuit, accompanied by my wife, Pam, and my 
two oldest sons, we visited with the staffer of the U.S. House of Representatives Veterans 
Affairs committee with whom I had dealings for two years prior to that meeting. He 
brought us to an empty interview room in the House Office Building and began to 
explain to my wife, children, and myself his view of my involvement in what had 
transpired. He began by stating that having been in the military for many years, he had 
been instructed as to one form of bravery being defined by occurrences on the battlefield 
and that of a physical heroism. As he looked at my wife and children, he stated that Dr. 
Andrus has displayed the other form of bravery in which he had placed at risk his 
professional standing and financial solvency (and had lost) to stand by a principle. He 
stated that he doubted that I would ever be publicly acknowledged, but the system was 
slowly being pressured to change. By my providing information regarding resident 
supervision, I had helped provide the focus and direction for the Congress--and the VA 
was now being forced to change. It would not be a quick change--but it was now 
inevitable. 

By that point in the conversation, my family was in tears. I was being told I had 
had my Pyrrhic victory and I should take consolation. Unfortunately, I may have 
succeeded in being part of the impetus for creating a new bureaucracy with compliance 
officers who would monitor attending surgeon presence at the VA. I had not affected the 
de facto mindset of the profession that “See one, do one”...under attending surgeon 
supervision was expected, but then “teach one’... without attending surgeon presence 
was still permissible in individual cases. James Cardinal Gibbons is quoted to have said a 
century ago: “Reform must come from within, not from without. You cannot legislate 
for virtue.” 

Although I may have slightly diminished the outward verbalization and 
expression of the Dog Lab mindset, it is doubtful many hearts were ever changed. Too 
often in our society today, we have been witnesses to individuals who have “gotten away 
with it.’ We have equated de facto that which is undiscoverable or legally minimized as 
not morally or ethically significant. It is easier to argue ethically in the abstract than to 
address that which is tangible—real patients who were provided their medical care 
disparately to their individual potential detriment. The Congressional staffer calling my 
actions and my positional stance brave may be right—but I don’t feel like a hero. To 
have followed through in what I have attempted passionately to accomplish has, in my 
opinion, required tenacity of will to continue when others have chided me for my appeals 
and ignored and diminished my message; blind-resolve to purpose bordering on 
overzealous commitment; and, most of all, a tremendous amount of personal naiveté. In 
our present almost-narcissistic societal mindset, just so long as our actions don’t directly 
affect us and are not anticipated to haunt us individually, there is little impetus today to 
champion “the just cause.” When a physician is able to justify the necessity of adverse 
outcomes or minimize clinical errors suffered by the individual patient in the education of 
physicians-in-training, I think we should take pause for this is in contradistinction to that 
which has its origins 2,500 years ago: “do no harm.” Obviously, no physician would 
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wish an adverse outcome to befall a loved-one for education sake. The pledge I 
expressed in 1990 at my initiation into the fellowship of the American College of | 
Surgeons should be a universal axiom: “...Moreover, I promise to deal with each patient 
as I would wish to be dealt with were I in his position....” 


By this point, the reader probably is questioning why the incidences and potential 
scandals that are related in Dear Mr. President: “...to care for him who shall have borne 
the battle...” have never risen to the consciousness of the American public. As the 
previous chapters have related, the issues have been known to many individuals and — 
groups within the United States government, academia, the media, and religious 
organizations. Unfortunately, today—and probably throughout human existence—the 
risk of publicizing a controversy is always tempered by individual and institutional self- 
preservation agendas. Indeed, while individuals (e.g.: Anthony J. Principi, former 
Secretary of the U.S. Department of Veterans Affairs) and even institutions (e.g.: the 
AMA Committee on Ethical and Judicial Affairs) in private communications have been 
shocked, dismayed, or outraged and encouraging in my pursuit of correction of the 
problems in the supervision of surgery residents, no one has publicly acknowledged the 
problems. Why have none voiced these issues publicly? 

One might look at the response to any significant social controversy displayed by 
individuals, organizations, and the government as a continuum much like a Gaussian 
distribution (a bell-shaped curve). The vast majority of individuals will be buffeted 
between those who are passionate in their response versus those that despair. With the 
progression of time, such a distribution is not static, though, for as the time-line of the 
controversy progresses, the involved entities may vacillate from both extremes--from the 
periods of elation to the depths of depression--but most will return to a central position of 
the majority. 

In any human controversy, all that can be anticipated is possible resolution. Like 
the human response distribution to any controversy, the adjective describers of the | 
resolution of such social conflicts are concomitantly variable and disparate: ethical, 
good, acceptable, unacceptable, criminal, unethical, immoral, morally-reprehensible, 
crimes against humanity, etc. In the resolution of any human ethical dilemma, one can 
only pray for a just and fair conclusion. After the Cuban missile crises of 1962 when our 
world had been on the brink of nuclear annihilation, President John Fitzgerald Kennedy 
stated before the graduates of the American University, June 10, 1963: 


...What kind of peace do we seek?...Not the peace of the grave or the security of 
the slave. I am talking about genuine peace, the kind of peace that makes life on earth 
worth living, the kind that enables men and nations to grow and to hope and to build a 
better life for their children—not merely peace for Americans but peace for all men and 
women—not merely peace in our time but peace for all times....For, in the final analysis, 
our most basic common link is that we all inhabit this small planet. We all breathe the 
same air. We all cherish our children’s future. And we are all mortal. | 


Medicine has been called one of the noblest of professions. Throughout the ages 
the Western World has professed the adherence to the principles of the Hippocratic Oath. 
As of late, the significance and adherence to many of the principals of the Oath have been 
diminished and dismissed. In the last century we have witnessed the complete antithesis 


2/27/2024 
450 of 536 


0.2 Chapter 14 Discussions and Reflections. pdf 


5 of 12 


to adherence to the Oath personified in the Nazi medical experiments of World War I. 
Elie Wiesel, Professor of Religion and Philosophy at Boston University, Nobel Peace 
Prize recipient in 1986, and survivor of the Buchenwald concentration camp on April 14, 
2005 published Without Conscience in The New England Journal of Medicine: | 


...During the period of the past century that I call Night, medicine was practiced 
in certain places not to heal but to harm, not to fight off death but to serve it. In the 
conflict between Good and Evil during the Second World War, the infamous Nazi 
doctors played a crucial role. They preceded the torturers and assassins in the science of 
organized cruelty that we call the Holocaust. There is a Talmudic adage, quite 
disturbing, that applies to them: Tov she-barofim le-gehinom—“‘The best doctors are 
destined for hell.” The Nazi doctors made hell. 

Inspired by Nazi ideology and implemented by its apostles, eugenics and 
euthanasia in the late 1930s and early 1940s served no social necessity and had no | 
scientific justification. Like a poison, they ultimately contaminated all intellectual 
activity in Germany. But the doctors were the precursors. How can we explain their 
betrayal? What made them forget or eclipse the Hippocratic Oath? What gagged their 
conscience? What happened to their humanity? 

_..In October 1939, several weeks after the beginning of hostilities, Hitler gave 
the first order concerning the Gnadentod, or “charitable death.” On the 15" of that 
month, gas was used for the first time to kill “patients” in Poznan, Poland. But similar 
centers had already been created in Germany three years earlier. Now, psychiatrists and 
other doctors collaborated in a professional atmosphere exemplary for its camaraderie 
and efficiency. In less than two years, 70,000 sick people disappeared into the gas 
chambers. The Gnadentod program was going so well that the head of the Welirmatht 
Hospital psychiatric ward, Professor Wurth, worried, “With all the mentally ill being 
eliminated, who will want to pursue studies in the burgeoning field of psychiatry?” The 
program was interrupted only when the bishop of Minster, Clemens August Graf von 
Galen, had the courage to denounce it from his cathedral’s pulpit; protest, in other words, 
came not from the medical profession, but from the church. Finally, public opinion was 
moved: too many German families were directly affected. 

Like the fanatical German theorists, Nazi doctors did their work without any 
crisis of conscience. They were convinced that by helping Hitler to realize his ambitions, 
they were contributing to the salvation of humanity. The eminent Nazi doctor | 
responsible for “ethical” questions, Rudolf Ramm, did not hesitate to declare that “ 
an honest and moral person may become a good doctor.” 


nly 


The original movie, The Exocist, was probably one of the most horrifying movies 


ever produced by Hollywood. It portrayed nothing less than the devil incarnate. 
Unbeknown to most Americans, though, the storyline is based on historically recorded 
occurrences transcribed by Raymond Bishop, S.J. that transpired in St. Louis in the 
Spring of 1949. Many years later, through Thomas Allen’s literary work, Possessed, the 
26-page diary of Father Bishop related the story for public review of the reluctant | 
exorcist, William Bowdern, S.J., the Pastor of St. Francis Xavier Church of St. Louis 
University. By the time I was a medical student and resident at St. Louis University, 
Father Bowdern was in retirement from St. Francis Xavier parish. As I now contemplate 
the collation and completion of Dear Mr. President: “...to care for him who shall have 
borne the battle...” , 1 marvel at how even minor transgressions and omissions on our 
part can affect adversely our fellow man. 
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Whether one is an atheist or believes in God or the devil, evil is always with Ht 
President Abraham Lincoln was fictionally attributed in the 1960 Disney movie 
Polyanna to have stated: “When you look for the bad in mankind expecting to find, you 
surely will.’ Unfortunately, today we seldom look to see if our actions have wronged 
others for we have found that the denial of the evil we have incurred on others by our) 
commissions or omissions can easily be discounted with arguments and other 
justifications. Our personal shortcomings and dereliction to our responsibilities can all 
too often be diminished, transferred to others, or wrongly alleged of the very institutions 
or individuals we have harmed. That is the evil incarnate that is pervasive in our society 
today. Truly, it is not just the fact that ghost and itinerant surgeries were practiced by 
many physicians and condoned by the universities and the VA that makes this story so 
tragic, but at every turn responsible individuals felt it justifiable to ignore what had 
become for some the status quo. 

In stark contrast to that which I have related above and throughout this collection, 
I attended recently with our five boys and my wife the funeral of our children’s former 
pediatrician, Austin “Roger” Sharp, M.D., who was a graduate of the University of Notre 
Dame and later St. Louis University School of Medicine. Although Dr. Sharp’s son 
stated that his father never wished to be eulogized, his son stated that some honor ie 
due his father whom he had observed was always there for his patients and who was also 
deeply committed to his family--reveling in all the facets of family life including outings 
and get-togethers even in the face of adversity (e.g., as when the old station wagon full of 
the family’s children became disabled from vapor-lock during their vacation trek across 
the Kansas expanse). Lovingly, Dr. Sharp’s son related that he remembered his father’s 
dedication to the patients’ families—on nights, on the weekends, and every other 
inconvenient time. 

When in June 1990 our three-year-old son, Charlie (primary author of Chapter 4 
of this book) had just survived acute pancreatitis and subsequent hemorrhagic shock 
induced by the anticonvulsant valproic acid and was still experiencing 200 Aes 
seizures per day, Dr. Sharp had asserted primacy in our son’s care by calling a meeting of 
the specialists. As the pediatric specialists (neurologist and gastroenterologist) discussed 
the treatment options, Dr. Sharp took my wife and myself aside and stated: “I haven’t a 
clue as to what is really going on with Charlie, but neither do they!’ While it would a 
decade later in a review article in The New England Journal of Medicine in which th 
constellation of mitochondrial encephalomyopathies would be described for the rank- 
and-file physician, Dr. Sharp’s sincere personal assurance of his medical ignorance was 
more reassuring to my wife and myself than any platitudes, theories, or toca 
pontifications that had been or would be advanced regarding our son’s condition. Indeed, 
the presence and concern of the attending physician that is visible to the individual 
patient represents the physician’s personal validation to his patient and his personal 
allegiance to the intent of primum non nocere and the Hippocratic Oath. 

Like Austin Sharp, M.D., Thomas A. Dooley, M.D., was also a graduate of the 
University of Notre Dame and St. Louis University School of Medicine. Dr. Dooley is 
known in history for specifically his establishment of rural clinics in Southeast Asia at the 
conclusion of the French Indochina War and more generally as a humanitarian of whom 
Albert Schweitzer, M.D. complimented with the paraphrase of Kahlil Gibran: “The 
significance of a man, Dr. Tom, is not in what he attains, but rather in what he longs to 
attain.” Like Dr. Sharp, though, it was Thomas Dooley’s concern for every patient that 
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makes his story so compelling. At the patient level, is not such commitment the outward 
expression of primum non nocere? | 

Even those who privately responded with acknowledgement of the aberrancies in 
attending surgeon supervision of surgery residents that transpired over the last half of 
century have never spoken publicly. Thus, the addenda to Dear Mr. President: “...to 
care for him who shall have borne the battle...” are, in part, really a collage of primary 
sources regarding the response to my pleas for review and self-reflection. Individually, 
the various correspondences may amount to little, while the collection may be a powerful 
commentary. 


Neen ee eee ee 


As a society and as institutions we have in the last decade hung our hats—so to 
speak—on quality assurance, continuous quality improvement, etc.’ We have developed 
systems of review and methodologies to identify errors of miniscule proportions, and yet 
that which has been described in Dear Mr. President: “...to care for him who shall have 
borne the battle...” has essentially been ignored at every level in Academia, Medicine, 
and the U.S. Government. We, as a society today, have seemingly forgotten that which 
must be reiterated: “Reform must come from within, not from without. You cannot 
legislate for virtue.” 

President Harry S Truman has been reported to have had on his Oval Office desk 
a sign with the expression: “The buck stops here.”’ In the final analysis, it was that 
admonition that drove my persistence in my attempts to raise the issues in Dear Mr. 
President: “...to care for him who shall have borne the battle...” before the Office i the 
Counsel to the President and the President of the United States of America. In his 
farewell address to the American people in January 1953, President Truman advised*: 


The President—whoever he is—has to decide. He can’t pass the buck to anybody. No 
one else can do the deciding for him. That’s his job. | 


Let it be understood by every reader of Dear Mr. President: “...to care for him 
who shall have borne the battle...” that this anthology was not collated as a personal 
commentary on the degree of responsiveness of either the Clinton or Bush 
administrations to the issues raised. Rather, I have written this narrative to point out 
several significant moral axioms pertinent to our American society today and human 
throughout all times. 

We should be ashamed when we ignore as individuals, as institutions, or as a 
society as a whole, our nation’s promised adherence to protect and not deny the 
individual’s rights*: | 


ty 


We hold these truths to be self-evident, that all men are created equal, that they are 
endowed by their Creator with certain unalienable Rights, that among these are Life, 
Liberty and the pursuit of Happiness.—That to secure these rights, Governments are 
instituted among Men, deriving their just powers from the consent of the governed.—that 
whenever any Form of Government becomes destructive of these ends, it is the Right of 
the People to alter or to abolish it, and to institute new Government, laying its foundation 
on such principles and organizing its powers in such form, as to them shall seem most 
likely to effect their Safety and Happiness. Prudence, indeed, will dictate that 
Governments long established should not be changed for light and transient causes; and 


2/27/2024 
453 of 536 


0.2 Chapter 14 Discussions and Reflections. pdf 
8 of 12 


| 
accordingly all experience hath sewn, that mankind are more disposed to suffer, while 
evils are sufferable, than to right themselves by abolishing the forms to which they are 
accustomed. But when a long train of abuses and usurpations, pursing invariably the | 
same Object evinces a design to reduce them under absolute Despotism, it is their right, it 
is their duty, to throw off such Government, and to provide new Guards for their future 
security. 
Demonstrable throughout our previous national imperfect history and aberrancies in our 
nation’s universal protection of human rights (e.g.: slavery, the American-Japanese 
internment during World War II, Jim Crow laws, child labor exploitation, separate but 
equal, etc.), Dear Mr. President: “...to care for him who shall have borne the battle... as 
has attempted to outline the imperfectness and lack of adherence to that which we, as a 
people, profess. 
It is anticipated that with the publication of Dear Mr. President: “...to care for 
him who shall have borne the battle...”’, the Veterans Health Administration of the U.S. 
Department of Veterans Affairs will attempt to diminish the significance of the narration. 
Attributable to the ongoing investigations and reports of the VA Office of the Inspector 
General*’ over the last three years, individual attending surgeon and physician 
supervisory practices have been scrutinized and actively influenced by increased 
oversight by the Veterans Health Administration. While such increased scrutiny was 
indicated, some physicians have found such oversight burdensome or insulting as they 
now are being required to “punch a clock.” Unfortunately, since neither the physicians 
nor the affiliated universities have ever publicly admitted to the issues outlined in Dear 
Mr. President: “...to care for him who shall have borne the battle...”, it is unlikely that 
there will occur any fundamental change in physician mindset, attitudes towards the 
public hospital patients, or regard for the VA. Although that which is within Dear Mr. 
President: “...to care for him who shall have borne the battle...” is, at present, obscurely 
within the public domain*'' and being addressed and redressed as mentioned above, for 
most physicians the increased scrutiny and implemented documentation methodologies 
are annoying, bureaucratic, and non-sensible at best. By implementing correction 
without acknowledging the problems, we have failed to remember that: “Those who 
cannot remember the past are condemned to repeat it.” 
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After one has perused the following narrative, I ask of the reader to take a 
moment for reflection. Ask what it will take to affect a change in the ingrained mindset 
regarding the disparate provision of medical care to individuals in our society based on 
economic or societal position. Can disparate attending physician attention tothe 
individual patient be justified for the greater good of the educational experience? What 
will it take for society to address the issues raised in Dear Mr. President: “...to care for 
him who shall have borne the battle...” 

This book asks of the physician a rededication to the principles and intent each 
individual physician has expressed in their swearing of the Hippocratic Oath. What will 
it take to affect such a change? How can these issues be brought to public awareness? 
Four hundred years ago, Shakespeare through Hamlet verbalized: “The play’s the thing 
wherein I’ll catch the conscious of the king.” Hopefully, this book will be “the play” to 
catch the consciousness of physicians. There are still many role models out there li 
Austin Sharp, M.D., Thomas Dooley, M.D., and Albert Schweitzer, M.D. who place 
equal value and attentiveness on all their patients. As he was beatified in the process of 
determining sainthood on October 9, 2005 by Pope Benedict XVI, will it instead take a 
saintly individual like Cardinal Clemens August Graf von Galen mentioned in Without 
Conscience to affect a lasting change? 

Unfortunately, the inherent evil to diminish the human worth of another 
individual by disparate treatment is all-too-easy and always present. Although many of 
our society’s inequities were institutionalized during the founding of our country (e.g. 
slavery), it was the just philosophy that “all men are created equal’ that should be the 
beacon for all—but especially the noble profession of medicine. To address the specific 
issues of physician absenteeism and the disparate provision of medical care to any 
member of our society, though, it is Francis W. Peabody, M.D.’s insightful admonition of 
seventy-five years ago that must become ingrained in the minds of all physicians to the 
end of time: “‘...for the secret in the care of the patient is in caring for the patient...” 
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Father’s Day, June 18, 2006 


Whatever you say, Doc 


While Dear Mr. President: “...to care for him who shall have borne the 
battle...” was written to emphasize that we as the American people are, and should be, 
indebted to all American Veterans and must fulfill our appreciation towards them in 
abiding by our promises to them, I wish to thank many of the veterans in my life who 
personally influenced what has been written. As I was a physician and surgeon in the VA 
for eighteen years, I first must emphasize that in the aggregate the American veteran 
patient has always demonstrated graciousness and courage no matter what the 
circumstances. There were too many times in my life as a VA surgeon where I was 
obligated to admit Medicine’s and my shortcomings to the veteran and his or her family 
when explaining the terminality of their illnesses or advocating for amputation to save a 
life. In the vast majority of cases, though, their seemingly universal and natural response 
to my diagnostic assessment and therapeutic suggestions was always: “Whatever you 
say, Doc.” In that simple statement, the veteran patients expressed to me their life-long 
affiliation as “citizen soldiers” with a sense of dignity in the face of adversity and with a 
sense of honor and duty to their country transcending their personal needs. 
As Americans, we all have a perpetual indebtedness to our veterans that is merited 
and deserving. That is the fundamental meaning of President Abraham Lincoln’s 
promise’: “...to care for him who shall have borne the battle...” With approximately 2D 
million veterans alive today (and an annual attrition rate of approximately 690,000), we 
can all find some commonality as we are all relatives or acquaintances with presently 
living veterans or those that have died in the past. We probably all have individual 
veterans of whom we can relate personal stories and wish to express our gratitude. 
Professionally, as a physician and surgeon, I am extremely grateful to all the veterans 
throughout the years through whom in my personal interactions with them I developed a 
better appreciation of specific medical and surgical diseases and a better understanding of 
the human condition. I observed, assisted, and performed many of my first operations in 
the operating rooms of the VA. In relating their personal medical histories, I vicariously 
experienced through the veterans’ memories the clinical descriptions of malnutrition 
states such as “wet” beri-beri as described by a former serviceman confined to a Japanese 
prison-of-war camp during WWIL? Forty years after-the-battle but with the recent 
institution in the patient of the anticoagulant coumadin, I treated a patient with ruptured 
pseudoaneurysms from shrapnel that was still present. I thank each and every veteran for 
aiding in my medical education. 
I am most grateful, though, to those that lived and personally demonstrated oh a 
daily basis the ethical principles that they had nurtured while in the service of their 
country. In this seemingly narcissistic era of reported individual and corporate scandals 
and greed, it may be difficult for “us” civilians to comprehend truly the motivations of 
honor, duty, and esprit de cour. Yet each of us has their personal memories of those 
veterans that have throughout their lives epitomized that of which I write. The following 


are those that I wish to acknowledge individually and thank personally for their example 
and influence on my life: 
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California, my father, 


2006_06_18-Whatever_you_say_Doc.pdf 


After graduating with a degree in chemistry from St. Mary’s College? in Moraga, 


Charles Hiram Andrus, Jr., served as an enlisted man (corporal) in 


the Chemical Warfare division of the U.S. Army during the latter half of World War Il. 


Warfare, he was assigned to such places as Camp Sibert, Allabama; 


Edgewood Arsenal, Maryland; and San Jose Island, Panama Canal Zone.> (San Jose 
Island is one of the Pearl Islands best known to many Americans today through the CBS 
television reality series: Survivor’) After World War II, my father worked as a chemist 
for Golden State Dairies (which would later become part of Foremost Dairies) where he 


met my mother. From 


roughly 1948 to 1985, he worked as an analytic chemist for 


California Packing Corporation (CPC: the company name was changed in the 1960s to 


that of the name on the label of CPC’s can goods: Del Monte) in DDT analysis: 


nutritionally labeling (prior to the USDA mandate on all food products); and, prior to his 
retirement, wastewater chemical analysis of cannery waste as was mandated by municipal 


Sewage systems and advised by the US EPA. 


On October 25, 1944 during the Battle of the Leyte Gulf, my uncle, Albert Roth, 


was @ young seaman on the only aircraft carrier in U.S. history sunk by enemy surface 


would become a civil engineer who would later work for engineering firms involvéd in 
the design and construction of salmon ladders for the hydroelectric plants and hardened 


silos for ICBMs of the 


American northwest, In retirement, he continued his life long 


avocation of woodworking. Using plans obtained from the Naval Archives with his son, 
Barry, he constructed a scale model of the U.S.S. Gambier Bay which is today on public 
display* on the U.S.S. Hornet’ at the Alameda Naval Air Station in San Francisco Bay. 
Randy, a Professor of U.S. History at Ohio State University, and his wife, Allison, an 


editor for literary journals, were my coauthors of the article on safety and quality 


0 


se hehe in the VA: “To Err is Human ”: Uniformly reporting medical errors and nears 


misses, a naive, costly, 


and Rose Kennedy Institute of Ethics Library , that article is part of the collection at 


U.S. National Library of Medicine.|! 


and misdirected goal." At the request of the staff of the J oseph 


Lee Crull, (ret), distinguished himself in countless ways both in military service andlin 


Sandy, always spoke of her father with loving admiration. He had been a combat pilot 


very personable, energetic individual, who after his retirement from the US Air F orce 
decided to return to school and graduated from college with degrees in business in the 


1970s. 


will al 


Ithough his family and he spoke little of the specifics of his military career, with 
the declassi 


fication of documents in recent years and the globalization of the Internet! he 
ays be viewed in history as one of the many Air Force servicemen instrumental in 


our vigilance during the Cold War.'?"® Most Americans who were alive in the late 1950s 
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and early 1960s will remember one of the types of planes he flew during his career—the 
U-2: 


On Sept. 24, 1959, Thomas L. Crull was flying a newly arrived U-2C, Article 
360, on a local flight, heading back to Atsugi after setting an altitude record. As the U- 
2’s fuel ran out—forcing Crull to make a dead-stick , wheels-up landing at the Fujisawa 
glider strip, 10 miles from Atsugi. Crull emerged unhurt, but his airplane overran the 
runways and slid onto the grass. 

Letting the airplane simply sit there unguarded was not an option. A short time 
later several security personnel, apparently wearing loud Hawaiian shirts and packing 
large revolvers, showed up and began to order the growing crowd at gunpoint to stand 
away from the secret aircraft. The tactic prove counterproductive as it only led to 
extensive publicity about the crash landing. Eventually, the airplane would be packed off 
to the US, repaired, and returned to service with Det. B in Turkey. 


While Colonel Crull’s flight on September 24, 1959 was at the time of intense 

local Japanese interest, it would be the final flight of Article 360 that would catch the eye 
of the world. After being repaired at the Lockheed Martin Skunk Works'* and reassi gned 
to Turkey, on May 1, 1960, the U-2C airplane known as Article 360 would be brought 

down by surface-to-air missiles over Sverdlovsk, USSR. Piloted by Francis Gary 
Powers, this U-2 downing would become an international incident of intense focus 
magnifying the frictions of the Cold War. 


_ During the trials and tribulations of the incidents related in this book, there are 
three non-physician veterans to whom I am personally indebted: Edward Nagorski,| Phil 
Mazur, and Leonard Sistek. Mr. Nagorski as a young man had been wounded and taken 
prisoner during the Battle of the Bulge. Like the other veterans on my list, it was not his 
battle heroism that distinguished him for me, but rather all the pleasant discussions, 
advice, and advocacy on my behalf that he and his wife would provide to me over my 
years as the Chief of Surgery, Edward Hines, Jr. VAH. 
Mr. Mazur is indeed one of a kind-- the Veterans’ veteran. With untiring resolve 
and purpose, he has vocalized veteran concerns before county advisory boards, 
Congressmen, and VA administrators.'!©!” Yet he has personally advocated to this former 
Chief of Surgery on behalf of individual fellow veterans in need of attention and, without 
acknowledgement, transported wheelchair-bound veterans to Christmas services. 
In February 2002, at the direction and request of The Honorable Lane Evans, 
ranking Democrat on the U.S. House of Representatives Veterans Affairs Committee, | 
received a call from Mr. Leonard A. Sistek, Jr., a U.S. Air Force veteran and Democratic 
Staff Director'®, Subcommittee on Oversight and Investigations, Veterans Affairs 
Committee, U.S. House of Representatives. Of the approximately 536 letters of 
advocacy that had been sent to each member of Congress and the President in December 
2001, only Congressman Evans, Illinois 17" Congressional District, (through Mr. Sistek) 
ever acknowledged receipt of my letter of advocacy. He requested of Mr. Sistek that|Mr. 
Sistek contact me and request a summary of my concerns. Even though the response |to 
that request was completely factual and all-important, what Mr. Sistek received from me 
was a deluge of paper, a passionate stream-of-consciousness, and a hodge-podge of 
correspondence and documentation. In April 2002, while in attendance at the 
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Association for Surgical Education meeting in Baltimore, Maryland, I decided to take the 


train to Washington, D.C. and meet Mr. Sistek for the first time. Inconsistent with 
continence and facial features being those of a M.A.S.H. company clerk, Mr. Siste 


smiled at me and stated: “You sure don’t look like the vindictive SOB that the VA has 
made you out to be.” It quickly became clear to me that “someone” had provided ad 
hominum dissertations about me to the staff and some members of Congress. Over the 


years, Mr. Sistek continued to listen and read my stream-of-consciousness e-mail 


correspondence—(I’m sure to the point of eye-strain); but he always calmly and ¢ordially 


advised and counseled. As was mentioned in this book 


and two oldest sons in tears, he thanked me for my submissions while advancing the 
Committee’s personal gratitude—I will always be indebted to him for this personal act of 


kindness. 


While this book might possibly confirm for many the prejudices, biases, and 


unsubstantiated generalizations that all physicians and surgeons will take advantage of 
the situation, I will list below some of the physicians (all who are American veterans) that 


patients individually, have ethically taught by their daily caring for patients, and have 
personally demonstrated: “...to care for him who shall have borne the battle...”: Frank 


E. Johnson, M.D., F.A.C.S.'°, Chief of Surgery, St. Louis VAMC and Professor of 


and Chairman, emeritus, Department of Surgery, St. Louis University”. Frank Folk, 
M.D., F.A.C.S., former Assistant Chief of Surgery, Edward Hines, Jr. VAH (for >22 


years) and Professor of Surgery, Loyola University, Chicago”. and Enrique Men 


dez, 


M.D., M.G., U.S. Army, (ret)*, former Assistant Secretary of Defense (Health Affairs) 


and former President and Dean, Ponce de Leon School of Medicine, Puerto Rico. 


their daily demonstration of ethical behavior, Through my affiliations with St. Lou 
University and the U.S. Department of Veterans Affairs, there are four American 


All the aforementioned veterans were personally influential throughout my life in 


Is 


veterans who were physicians of whom I consider my personal “historical” mentors 


F.A.C.S. (hon.), MG, USA, (ret)**?”, Thomas Dooley, M.D.”*”°, and Vice Admiral 
T. Boone, M.D3%33 


“adherence to duty”: William Beaumont, M.D.”>, Paul R. Hawley, M.D., 


Joel 


Add discussion regarding Deliver Us From Eyil*4 description and the article by Boone 


defending the VA before the AMA® 


As I have contemplated a “thank you” in the aggregate to all the aforementioned 


veterans (and all American Veterans) who have touched my life personally and have 
affected my viewpoint as a physician and surgeon throughout my life, I must emphasize 
their commonality. The majority are “fathers” and ] thus find it most fitting that I am 
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composing part of this portion of Dear Mr. President: “...to care for him who shall have 
borne the battle...” on Father’s Day, 2006. Like all “fathers” these men have 
demonstrated their loving nurturing of their “children”—whether they are their biological 
offspring or the notions and dreams for a better future for all of us. All these men in their 
daily lives demonstrated ethical behavior and their sense of honor and of duty to their 
country. 
When we diminish their significance by our indifference and our inattentiveness 
to them as individuals, we are their prodigal”® children. It is not enough for us to “honor” 
our veterans on every Memorial Day and Veterans Day only—we are obligated to honor 
them forever as was promised and immortalized by President Lincoln.' While Mr. 
Lincoln’s Second Inaugural Address! is engraved on the north wall of the Lincoln 
Memorial, The Gettysburg Address®’ which speaks in a more general sense of our 
inadequacies to honor our veterans—both living and dead--is engraved on the south wall: 


... We have come to dedicate a portion of it, as a final resting place for those who 
died here, that the nation might live. This we may, in all propriety do. But, in a larger 
sense, we can not dedicate—we can not consecrate—we can not hallow, this ground— 
The brave men, living and dead, who struggled here, have hallowed it, far above our poor 
power to add or detract. The world will little note, nor long remember what we say here; 
while it can never forget what they did here.... 


Throughout our history as a nation, all our veterans have protected that which we hald 
dear. In final tribute and thanks to our Veterans (both male and female, living and dead), 
I will conclude with a possible explanation®® as to why our “fathers”—the “American 
Veterans” have placed themselves in harms way for all of us and are most deserving of 
our perpetual attentiveness: 


What kind of peace do we seek? I’m talking about genuine peace—the kind of peade that 
makes life worth living. Not merely peace in our time but peace in all times. Our 


problems are man made—therefore, they can be solved by man. For in the final analysis: 


Our most basic common link is that we all inhabit this small planet, we all breath 
the same air, we all cherish our children’s future, and we are all mortal. 


--President John Fitzgerald Kennedy 


It has indeed been my honor, my privilege, and my duty to have related the stories 
contained within: Dear Mr. President: “...to care for him who shall have borne the 
battle...” 


Respectfully yours, 


LH. Adin, WO 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgical Services 
Edward Hines, Jr. VAH, Chicago, IL 
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Father’s Day, June 18, 2006 


Whatever you say, Doc 


While Dear Mr. President: “...to care for him who shall have borne the 
battle...’ was written to emphasize that we as the American people are, and should be, 
indebted to all American Veterans and must fulfill our appreciation towards them 1 
abiding by our promises to them, I wish to thank many of the veterans in my life who 
personally influenced what has been written. As I was a physician and surgeon in the VA 
for eighteen years, I first must emphasize that in the aggregate the American veteran 
patient has always demonstrated graciousness and courage no matter what the 
circumstances. There were too many times in my life as a VA surgeon where I was 
obligated to admit Medicine’s and my shortcomings to the veteran and his or her family 
when explaining the terminality of their illnesses or advocating for amputation to save a 
life. In the vast majority of cases, though, their seemingly universal and natural response 
to my diagnostic assessment and therapeutic suggestions was always: “Whatever you 
say, Doc.” In that simple statement, the veteran patients expressed to me their life-long 
affiliation as “citizen soldiers” with a sense of dignity in the face of adversity and with a 
sense of honor and duty to their country transcending their personal needs. 

As Americans, we all have a perpetual indebtedness to our veterans that is merited 
and deserving. That is the fundamental meaning of President Abraham Lincoln’s 
promise’: “...to care for him who shall have borne the battle...” With approximately 25 
million veterans alive today (and an annual attrition rate of approximately 690,000)7, we 
can all find some commonality as we are all relatives or acquaintances with presently 
living veterans or those that have died in the past. We probably all have individual 
veterans of whom we can relate personal stories and wish to express our gratitude. 
Professionally, as a physician and surgeon, I am extremely grateful to all the veterans 
throughout the years through whom in my personal interactions with them I developed a 
better appreciation of specific medical and surgical diseases and a better understanding of 
the human condition. I observed, assisted, and performed many of my first operations in 
the operating rooms of the VA. In relating their personal medical histories, I vicariously 
experienced through the veterans’ memories the clinical descriptions of malnutrition 
states such as “wet” beri-beri as described by a former serviceman confined to a Japanese 
prison-of-war camp during WWII.’ F orty years after-the-battle but with the recent 
institution in the patient of the anticoagulant coumadin, I treated a patient with ruptured 
pseudoaneurysms from shrapnel that was still present. I thank each and every veteran for 
aiding in my medical education. 

I am most grateful, though, to those that lived and personally demonstrated on a 
daily basis the ethical principles that they had nurtured while in the service of their 
country. In this seemingly narcissistic era of reported individual and corporate scandals 
and greed, it may be difficult for “us” civilians to comprehend truly the motivations of 
honor, duty, and esprit de cour. Yet each of us has their personal memories of those 
veterans that have throughout their lives epitomized that of which I write. The follow ing 


are those that I wish to acknowledge individually and thank personally for their exa ple 
and influence on my life: 
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the Chemical Warfare division of the U.S. Army during the latter half of World War IT. 
While with Chemical Warfare, he was assigned to such places as Camp Sibert, A labama; 
Edgewood Arsenal, Maryland; and San Jose Island, Panama Canal Zone.» (San Jose 
Island is one of the Pearl Islands best known to many Americans today through the CBS 
television reality series: Survivor’) After World War II, my father worked as ac lemist 
for Golden State Dairies (which would later become part of Foremost Dairies) where he 
met my mother. From roughly 1948 to 1985, he worked as an analytic chemist fo 
California Packing Corporation (CPC: the company name was changed in the 1960s to 
that of the name on the label of CPC’s can goods: Del Monte) in DDT analysis: 
nutritionally labeling (prior to the USDA mandate on all food products); and, prior to his 
retirement, wastewater chemical analysis of cannery waste as was mandated by municipal 


On October 25, 1944 during the Battle of the Leyte Gulf, my uncle, Albert Roth, 
was a young seaman on the only aircraft carrier in U.S. history sunk by enemy surface 


display® on the U.S.S. Hornet? at the Alameda Naval Air Station in San Francisco Bay. 
Randy, a Professor of U.S. History at Ohio State University, and his wife, Allison, an 
editor for literary journals, were my coauthors of the article on safety and quality 
assurance in the VA: “To Err is Human ": Uniformly reporting medical errors and nears 
misses, a naive, costly, and misdirected goal.'° At the request of the staff of the Jose ph 
and Rose Kennedy Institute of Ethics Library , that article is part of the collection at 
Georgetown University of the National Reference Center for Bioethics Literature of the 
U.S. National Library of Medicine. !! 


Like all the veterans on this personal acknowledgement list, Lt. Colonel Thomas 
Lee Crull, (ret), distinguished himself in countless ways both in military service andlin 
civilian life. As my best friend (and girl friend) in college, Colonel Crull’s daughter, 
Sandy, always spoke of her father with loving admiration. He had been a combat pilot 
during World War II, the Korean War, and the Vietnam War. For me, he was always|a 
very personable, energetic individual, who after his retirement from the US Air F orce 
decided to return to school and graduated from college with degrees in business in the 
1970s. 

Although his family and he spoke little of the specifics of his military career, with 
the declassification of documents in recent years and the globalization of the Internet| he 
will always be viewed in history as one of the many Air Force servicemen instrumental in 
our vigilance during the Cold War.!2"6 Most Americans who were alive in the late 1950s 
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and early 1960s will remember one of the types of planes he flew during his career—the 
U-2: 


On Sept. 24, 1959, Thomas L. Crull was flying a newly arrived U-2C, Arti 
360, on a local flight, heading back to Atsugi after setting an altitude record. As 
2’s fuel ran out—forcing Crull to make a dead-stick , Wheels-up landing at the Fujisawa 
glider strip, 10 miles from Atsugi. Crull emerged unhurt, but his airplane overran the 
runways and slid onto the grass. 

Letting the airplane simply sit there unguarded was not an option. A short time 
later several security personnel, apparently wearing loud Hawaiian shirts and packing 
large revolvers, showed up and began to order the growing crowd at gunpoint to stand 
away from the secret aircraft. The tactic prove counterproductive as it only led to 
extensive publicity about the crash landing. Eventually, the airplane would be packed off 
to the US, repaired, and returned to service with Det. B in Turkey. 


While Colonel Crull’s flight on September 24, 1959 was at the time of intense 
local Japanese interest, it would be the final flight of Article 360 that would catch the eye 
of the world. After being repaired at the Lockheed Martin Skunk Works’ and reassi gned 
to Turkey, on May 1, 1960, the U-2C airplane known as Article 360 would be brought 
down by surface-to-air missiles over Sverdlovsk, USSR. Piloted by Francis Gary 
Powers, this U-2 downing would become an international incident of intense focus 
magnifying the frictions of the Cold War. 


_ During the trials and tribulations of the incidents related in this book, there dre 
three non-physician veterans to whom I am personally indebted: Edward Nagorski,| Phil 
Mazur, and Leonard Sistek. Mr. Nagorski as a young man had been wounded and taken 
prisoner during the Battle of the Bulge. Like the other veterans on my list, it was not his 
battle heroism that distinguished him for me, but rather all the pleasant discussions, 
advice, and advocacy on my behalf that he and his wife would provide to me over 
years as the Chief of Surgery, Edward Hines, Jr. VAH. 

Mr. Mazur is indeed one of a kind-- the Veterans’ veteran. With untiring res 
and purpose, he has vocalized veteran concerns before county advisory boards, 
Congressmen, and VA administrators.!©!? Yet he has personally advocated to this former 
Chief of Surgery on behalf of individual fellow veterans in need of attention and, without 
acknowledgement, transported wheelchair-bound veterans to Christmas services. 

In February 2002, at the direction and request of The Honorable Lane Evans, 
ranking Democrat on the U.S. House of Representatives Veterans Affairs Committe sl 
received a call from Mr. Leonard A. Sistek, Jr., a U.S. Air Force veteran and Democratic 
Staff Director'*, Subcommittee on Oversight and Investigations, Veterans A ffairs 
Committee, U.S. House of Representatives. Of the approximately 536 letters of 
advocacy that had been sent to each member of Congress and the President in December 
2001, only Congressman Evans, Illinois 17" Congressional District, (through Mr. Sis 
ever acknowledged receipt of my letter of advocacy. He requested of Mr. Sistek that|Mr. 
Sistek contact me and request a summary of my concerns. Even though the response |to 
that request was completely factual and all-important, what Mr. Sistek received from me 
was a deluge of paper, a passionate stream-of-consciousness, and a hodge-podge of 
correspondence and documentation. In April 2002, while in attendance at the 
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Association for Surgical Education meeting in Baltimore, Maryland, I decided td take the 
train to Washington, D.C. and meet Mr. Sistek for the first time. Inconsistent with my 
continence and facial features being those of a M.A.S.H. company clerk, Mr. Sistek 
smiled at me and stated: “You sure don’t look like the vindictive SOB that the WA has 
made you out to be.” It quickly became clear to me that “someone” had provided ad 
hominum dissertations about me to the staff and some members of Congress. Over the 
years, Mr. Sistek continued to listen and read my stream-of-consciousness e-mai 
correspondence—(I’m sure to the point of eye-strain):; but he always calmly and « ordially 


patients individually, have ethically taught by their daily caring for patients, and have 
personally demonstrated: “...to care for him who shall have borne the battle...”: Frank 
E. Johnson, M.D., F A.C.S,!?, Chief of Surgery, St. Louis VAMC and Professor of 
Surgery, St. Louis University; Terence P. Wade, M.D., F A.C.S,79 (Col., U.S. Air Force 
Reserve, ret.), former Surgery faculty at the St. Louis VAMC and former Associate 
Professor of Surgery, St. Louis University; Vallee L. Willman, M.D., F A.C.S., Professor 
and Chairman, emeritus, Department of Surgery, St. Louis University”!; Frank Fol] , 
M.D., F.A.C.S., former Assistant Chief of Surgery, Edward Hines, Jr. VAH (for >22 
years) and Professor of Surgery, Loyola University, Chicago”: and Enrique Mendez, 
M.D., M.G., U.S. Army, (ret)**, former Assistant Secretary of Defense (Health Affairs) 
and former President and Dean, Ponce de Leon School of Medicine, Puerto Rico. 


All the aforementioned veterans were personally influential throughout my life in 
their daily demonstration of ethical behavior. Through my affiliations with St. Louis 
University and the U.S. Department of Veterans Affairs, there are four American 
veterans who were physicians of whom I consider my personal “historical” mentors 
regarding “adherence to duty”: William Beaumont, M.D.”> , Paul R. Hawley, M.D.., 
F.A.C.S. (hon.), MG, USA, (ret)?°?7, Thomas Dooley, M.D.7829. and Vice Admiral Joe] 
T. Boone, M.D.2°33 


Add discussion regarding Deliver Us From Eyij*4 description and the article by Boone 
defending the VA before the AMA*> 


As I have contemplated a “thank you” in the aggregate to all the aforementioned 
veterans (and all American Veterans) who have touched my life personally and have 
affected my viewpoint as a physician and surgeon throughout my life, I must emphasize 
their commonality. The majority are “fathers” and | thus find it most fitting that I am 
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composing part of this portion of Dear Mr. President: “...to care for him who shall have 
borne the battle...” on Father’s Day, 2006. Like all “fathers” these men have 
demonstrated their loving nurturing of their “children” —whether they are their biological 
offspring or the notions and dreams for a better future for all of us. All these men in their 
daily lives demonstrated ethical behavior and their sense of honor and of duty to their 
country. 

~ When we diminish their significance by our indifference and our inattentiveness 
to them as individuals, we are their prodigal”® children. It is not enough for us to “honor” 
our veterans on every Memorial Day and Veterans Day only—we are obligated to honor 
them forever as was promised and immortalized by President Lincoln.’ While Mr. 
Lincoln’s Second Inaugural Address! is engraved on the north wall of the Lincoln 
Memorial, The Gettysburg Address®’ which speaks in a more general sense of our 
inadequacies to honor our veterans—both living and dead--is engraved on the south wall: 


... We have come to dedicate a portion of it, as a final resting place for those who 
died here, that the nation might live. This we may, in all propriety do. But, in a latger 
sense, we can not dedicate—we can not consecrate—we can not hallow, this ground— 

_ The brave men, living and dead, who struggled here, have hallowed it, far above our poor 
_ power to add or detract. The world will little note, nor long remember what we say here: 
_ while it can never forget what they did here.... 


Throughout our history as a nation, all our veterans have protected that which we hold 
dear. In final tribute and thanks to our Veterans (both male and female, living and dead), 
I will conclude with a possible explanation*® as to why our “fathers”—the “American 
Veterans” have placed themselves in harms way for all of us and are most deserving! of 
our perpetual attentiveness: 


What kind of peace do we seek? I’m talking about genuine peace—the kind of peace that 
makes life worth living. Not merely peace in our time but peace in all times. Our 
problems are man made—therefore, they can be solved by man. For in the final analysis: 


Our most basic common link is that we all inhabit this small planet, we all breath 
the same air, we all cherish our children’s future, and we are all mortal. 


--President John Fitzgerald Kennedy 


It has indeed been my honor, my privilege, and my duty to have related the stories 
contained within: Dear Mr. President: “...to care for him who shall have borne the 


battle...” 
| 


Respectfully yours, 


LH. Apdo,’ 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief, Surgical Services 
Edward Hines, Jr. VAH, Chicago, IL 
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{Never submitted to the U.S. Copyright Office of the U.S. Library of Congress} 


February 20, 2017 


President Barack Obama 
The White House 


Dear Mr. President: 


In my May 25, 2016' correspondence with your office through The White House counsel, 
W. Eggleston, J.D., regarding an earlier draft of Dear Mr. President: To Care for Him Who Shall 
Have Borne the Battle. pincoins 1 Stated and promised in that cover letter that I would be submitting 
for historical documentation this latest draft to the U.S. copyright office of the U.S. Library of 
Congress regarding aberrancies in the provision of appropriate and timely surgical care to 
Veteran patients in the Veterans Health Administration (VHA) of the U.S. Department of 
Veterans Affairs (VA) over the years and the obfuscation in the whistleblowing process involved 
in these disclosures that ensued.”'® As the former Chief of Surgery, Edward Hines Jr., VAH 
(Chicago, IL) and former Professor and Vice-Chairman, Department of Surgery, Loyola 
University, Chicago, from August 1996 to January 2002, I naively thought that the “system” and 
“physician attitudes” towards ongoing commitment to each and every veteran patient would 
change if the issues regarding delays in the provision of surgical care of veteran patients were 
brought before the appropriate entities, e.g.: 


1.) the Administrations of the Hines VAH, Loyola University, Chicago, and VA 
Central Office (VACO— Washington, D.C.); 


2.) Congressional Committees and Congressional Offices; 

3.) the U.S. Department of Veterans Affairs, the U.S. Department of Justice, the 
USS. Office of the Special Counsel, and the U.S. Court of Appeals for the 
Federal Circuit (Andrus v VA: 03-3162, March 3, 2004); 

4.) The White House; 


5.) and organized Medicine (e.g.: AMA, ACS, ABS, NEJM, JAMA, etc.) 
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Only after the national VA scandal of 2014 originating in the Phoenix VAMC''" and with 
Congressional passage and your signature into law’ of PL-113-146: the Veterans’ Access to 
Care through Choice, Accountability, and Transparency Act of 2014, and implementation by 
your appointees like Robert McDonald as U.S. Secretary of the Department of Veterans Affairs 
and David Shulkin, M.D. as the VHA Under Secretary of Health*, was attending physician 
compliance-to-duty now overtly defined and mandated by VACO; oversight of physician 
accountability more closely enforced by VA compliance offices and time keepers at each VAMC 
level; and the collective vigilance of the VAMCs’ administrations, the VAOIG’s, the OSC’s and 
Congress greatly heightened. Thus, a continued commitment to Abraham Lincoln’s’® “...to care 
for him who shall have borne the battle, his widow, and his orphan...’ , as was intended in the 
establishment of the University/VA affiliation in 1946 (PL 293)'’ and strongly advocated for in 
the proceedings outlined throughout Dear Mr. President: To Care for Him Who Shall Have 
Borne the Battle, pincoin, HAS NOW been more appropriately applied, implemented, and magnified 
in this present day. 


Dear Mr. President: To Care for Him Who Shall Have Borne the Battles pincoin 1S & 
chronologic collection of endeavors to advocate for appropriate, promised, timely medical care 
to all veteran patients attempting to bring to U.S. societal awareness the allegations of: “The 
denial and delay of appropriate and promised medical care to some U.S. Veterans” as I submitted 
in an initial mailing to Congress and the President in December 2001. It was an attempt to rectify 
perceived, diminished lack of Attending Surgeon commitment and vesting towards all Veteran 
patients in all clinical situations regardless of the individual’s personal situation. The medical 
education mantra of “See one, Do one, Teach One”" has always been the underlying aspiration 
of the romanticized, graduated, apprenticeship in physician student and resident training 
providing the trainee an idealized growth pathway to independent Medical, Surgical, and 
Psychiatric practice. Such a theoretical, idealized Medical educational systematic preparation 
relies heavily on the Teacher’s (Attending Physicians’ and Surgeons’) commitment: (1) to the 
clinical needs of the individual patient (each and every patient presenting) fully and 
unconditionally (Primum non Nocere'’); (2) to the graduated, progressive educational experience 
of and for the trainee (each and every resident physician under the Attending physician’s 
auspices); and (3) to the Attending physician’s accountability and vesting in this process in all 
instances. Such expectations in the Physician-Teacher’s roles towards the patient and trainee can 
be positively complimentary--but also, can be potentially competitive and contradictory. These 
appropriate and extremely noble expectations and goals afford all-too-easily, potential lapses in 
inattentiveness, inconsistency, and possibly disregard, indifference, and ultimately abandonment 
in the care of the individual patient. 


Dear Mr. President: To Care for Him Who Shall Have Borne the Battles. pincoin 1S @ de 
facto commentary and confirmation on what James Cardinal Gibbons asserted a century ago: 
“Reform must come from within, not from without. You cannot legislate for virtue.””” While 
today pamphlets regarding “Whistleblowing” published for the U.S. Office of Special Counsel 
are posted on the bulletin boards of the St. Louis VAMC today, the process seemed to falter 
throughout the previous twenty years verified by correspondence and documentation within 
Dear Mr. President: To Care for Him Who Shall Have Borne the Battles. pincom. Today, the U.S. 
Department of Veterans Affairs provides mandatory computerized training entitled: Prevention 
of Workplace Harassment/NO FEAR Act through the VA Talent Management System (TMS)! 
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regarding the “Whistleblower Protection Enhancement Act of 2012”, PL-112-199.” Over the last 
twenty years, all the recommended avenues of disclosure” were employed in the endeavors of 
Dear Mr. President: To Care for Him Who Shall Have Borne the Battle. pincon to bring to public 
awareness and raise to societal consciousness the aforementioned —but to no avail! While the 
first five chapters of the book in the aggregate outline the moral and ethical issues involved in 
Dear Mr. President: To Care for Him Who Shall Have Borne the Battle, pincom, the rest of this 
compendium sadly catalogs denials, obfuscations, and cover-ups involving many entities within 
the Federal Government, Organized Medicine and Surgery, and the Catholic Church. With the 
Phoenix VAMC scandal of 2014''", the issues raised in Dear Mr. President: To Care for Him 
Who Shall Have Borne the Battle 4. pincoin Wete elevated to the national awareness of U.S. society; 
and, with the subsequent passage of PL-113-146: the Veterans’ Access to Care through Choice, 
Accountability, and Transparency Act of 2014", these issues were finally addressed. Today, the 
“VA” is a very different place than when I first started as a young VA Staff Surgeon at the St. 
Louis VAMC and as University Faculty and Attending Surgeon of Saint Louis University School 
of Medicine. Today, the Veterans Health Administration of the U.S. Department of Veterans 
Affairs espouses to implement VA Core Values and Characteristics emphasized in “I CARE”: 
Integrity, Commitment, Advocacy, Respect, and Excellence.” 


Hopefully, the call to commitment and sense of responsibility as epitomized in the VA’s 
I Care” will be reaffirmed and permeate the collective mindset as an overall commitment-to- 
duty of every VA physician and surgeon towards every Veteran patient going forward. As has 
occurred in the past, though, it is concerning that individual physician attitudes again could lapse 
into disregard-to-duty and disinterest towards the individual veteran patients and their situations 
that could result in tragedy for many individuals.'*'***** While in the collective, the delivery of 
Medical and Surgical Care has improved in the VA over the last decade, without on-going 
physician vested concern towards all VA patients to avoid that which has transpired previously, 
“we” all can potentially fail to be “our brother’s keeper” (qui tam”). As you stated during your 
farewell address” to the American people on January 10, 2017: “So regardless of the station we 
occupy; we have to try harder; to start with the premise that each of our fellow citizens loves this 
country just as much as we do; that their children are just as curious and hopeful and worthy of 
love as our own.” 


It is my hope that you will find this historical review, Dear Mr. President: To Care for 
Him Who Shall Have Borne the Battle, incon, @ Validation of some of that which the Congress 
and you in the passage and signing into law of PL-113-146 accomplished.” In the final analysis, 
we, the American People, are always challenged to continue our promise to the American 
Veteran embodied in the closing sentence of President Abraham Lincoln’ second inaugural 
address on March 4, 1865:'° 


With malice towards none, with charity for all, with firmness in the right as God gives us to see the right, 
let us strive on to finish the work we are in, to bind up the nation’s wounds, to care for him who shall have 
borne the battle and for his widow and his orphan, to do all which may achieve and cherish a just and a 
lasting peace, among ourselves, and with all nations. 


This submission to the U.S. Copyright Office of the U.S. Library of Congress of Dear 
Mr. President: To Care for Him Who Shall Have Borne the Battle x. pineoin WAS and is my duty to 
you, Mr. President, and our nation as a Physician and Surgeon of the Veterans Health 


2/27/2024 
483 of 536 


15.1 015 001 0.1 Letter 02-20-2017 for submission only --Never Sent 


0.1 Letter 02/20/2017 for submission only--Never Sent 
4of 8 


Administration of the U.S. Department of Veterans Affairs. Most especially and specifically, the 
submission of Mr. President: To Care for Him Who Shall Have Borne the Battles. rincoin 1S & 
factual documentation for history (See Appendix I, Chapter 15); and, hopefully, in some small 
way, honors each-and-every American Veteran, as a confirmation, verification, and conclusion 
to that which occurred over the last twenty years. 


Respectfully, 


Charles H. Andrus, M.D., F.A.CS. 
Staff Surgeon, Surgical Service, St. Louis VAMC 
Professor, Department of Surgery, Saint Louis University School of Medicine 


* Tt is indeed appropriate that on February 13, 2017, David Shulkin, M.D., the VHA Under 
Secretary of Health for the previous two years of President’s Obama’s administration was 
confirmed the Secretary of the U.S. Department of Veterans Affairs by a unanimous vote (100-0) 
of the United States Senate in the incoming administration of President Donald Trump.”! 
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Appendix I, Chapter 15: 


Chapters 1-5 in Dear Mr. President: To Care for Him Who Shall Have Borne the Battle, 
Lincoin describe the ethical controversies in Attending Surgeon/Resident supervision. These first 
five chapters were written and then edited for publication in the Spring of 2006 by Lynne Klippel 
and her husband, FemmeOsagePublishing. The rest of Dear Mr. President: To Care for Him 
Who Shall Have Borne the BattleA pineon is a collection of correspondence and presentations in 
roughly chronological order to the present day, President’s Day, February 20, 2017. As such, 
Dear Mr. President: To Care for Him Who Shall Have Borne the Battle 4. pineon 1S 1 Tough draft 
form only as this submission to the U.S. Copyright Office of the U.S. Library of Congress is to 
document for history that which has occurred over the last two decades. 


Chapters 6, 7, and 8 are in regards to the legal fight that involved the author, the VA, and 
individuals and entities within the Executive, Legislative, and Judicial branches of the United 
States government. Today, the U.S. Department of Veterans Affairs provides mandatory 
computerized training entitled: Prevention of Workplace Harassment/NO FEAR Act through the 
VA Talent Management System (TMS)! regarding the “Whistleblower Protection Enhancement 
Act of 2012”, PL-112-199.? Over the years, all the recommended avenues of disclosure? were 
employed to bring the issues raised in Dear Mr. President: To Care for Him Who Shall Have 
Borne the Battle, incon tO Societal consciousness. The “slide ” recommending avenues of 
disclosure in the TMS instruction’ is as follows: 


Disclosures must be specific and detailed, and may be made to: 


The office of Inspector General (OIG) 

The U.S. Office of Special Counsel (OSC) 

A comparable official 

The media. 

Another person in position to take or facilitate corrective action 


In Dear Mr. President: To Care for Him Who Shall Have Borne the Battle, pincom all these 
recommended avenues were exhaustively employed with little success. “Chapter 6: Doing the 
Right Thing”; “Chapter 7: Arguing Moral Issues”; and “Chapter 8: Rationing Medical Care and 
the Election of 2004” consist of reproductions of primary sources of reference, confirmation, and 
validation in the form of correspondence, disclosures, interrogatories, and e-mail 
communications with entities and individuals within the Executive, Legislative, and Judicial 
Branches of the U.S. Federal Government. The following are some of the U.S. Government files 
involving some of these submissions: 


VA OIG files: 9HL-015, 2000 HL-0347 
USS. Office of Special Counsel: MA-00-1107, DI-00-1147, 2001-015 12-HL-0544 


USS. Attorney’s Office, Northern District of Illinois: folder no: 1287118, Tracking ID No: x01-115959, 
Date of Document: 01/07/2002 


U.S. Equal Employment Opportunity Commission: EEOC No. 210-A3-6145X, Agency No. 200K-1886 
(U.S. DVS ORM/EEO) 
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U.S. Merit Systems Protection Board: 1221-02-0276-W-1 


U.S. Court of Appeals for the Federal Circuit: Andrus v VA: 03-3162, March 3, 2004.° 


“Chapter 9: Index of Correspondence regarding the manuscript: Mortality Outcomes and 
Attending Surgeon Presence at the Time of Operation’; “Chapter 10: Addendum to: 
Correspondence regarding the manuscript: Mortality Outcomes and Attending Surgeon Presence 
at the Time of Operation”; and “Chapter 11: Correspondence Regarding Aberrancies in 
Attending Surgeon Supervision of Resident Surgeons in the VA” are three chapters containing 
correspondence, articles, and rebuttals within Dear Mr. President: To Care for Him Who Shall 
Have Borne the Battle 4 pineoin I(NVOlving Medical Journals (e.g: American Journal of Surgery, The 
New England Journal of Medicine, Journal of the American Medical Association, etc.) and other 
entities of Organized Medicine (e.g.: American College of Surgeons, American Medical 
Association, American Board of Surgery, etc.). 


“Chapter 12: Veterans Health Administration Under Secretary for Health 
— A Crucial but Precarious Job” provides a chronology of the physicians that have held the Chief 
Medical Officer positions in the Veterans Health Administration from 1946 into the first decade 
of the twenty-first century. All of these physicians that have been appointed to what is today the 
Under Secretary for Health (USH), Veterans Health Administration (VHA), U.S. Department of 
Veterans Affairs’, have been extremely well-thought-out, well-published, ethical individuals 
dedicated to our nation who have attempted to guide the VHA in its daily application of our 
societal stated altruistic goals in the delivery of medical care to all American veterans: “...to 
care for him who shall have borne the battle.”* Unfortunately, these physicians with very noble 
intentions have —all too often—been caught between these altruistic goals demanded by our 
society and the daily reality of the daily provision of appropriate, consistent, and timely Medical 
Care to all Veterans at VAMCs and VA clinics under their administration of a federal 
bureaucracy: the Veterans Health Administration of the U.S. Department for Veterans Affairs. 
As one reads other Chapters in Dear Mr. President: To Care for Him Who Shall Have Borne the 
Battle, pincoin, the abrupt resignations of Thomas Garthwaite, M.D., Robert Roswell, M.D., and 
Robert Petzel, M.D. in the last two decades were probably influenced by the issue of the 
provision of consistent, timely, appropriate, indicated medical care to American veterans in all 
VA facilities throughout the United States. 


“Chapter 13: The Unfinished Chapter or the Summer of 2014” revisits the chronology of 
the public scandal involving the Phoenix VAMC and the information contained within Dear Mr. 
President: To Care for Him Who Shall Have Borne the Battle 4 jincoin: 


“Chapter 14: Discussions and Reflections” and “Chapter 16: Epilogue” were written a 
decade before this present Chapter 15. Since September 1, 2006, I have been a Professor of 
Surgery, Department of Surgery, Saint Louis University School of Medicine. While throughout 
the last decade I have held many academic, clinical, and administrative positions at Saint Louis 
University®, my present assignment is the one I most cherish—my return to the Surgical Service 
of the Saint Louis VAMC (John Cochran division) as a staff surgeon and SLU faculty member of 
Unit II Surgery at the St. Louis VAMC. With the Phoenix VAMC scandal of 2014, the issues 
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raised in Dear Mr. President: To Care for Him Who Shall Have Borne the Battle, pincoin WETE 
elevated to the national awareness of U.S. society; and, with the subsequent passage of PL-113- 
146: the Veterans’ Access to Care through Choice, Accountability, and Transparency Act of 
2014’, these issues were finally addressed. Today, the “VA” is a very different place than when 
I first started as a young VA Staff Surgeon at the St. Louis VAMC and as University Faculty and 
Attending Surgeon of Saint Louis University School of Medicine. Today, the Veterans Health 
Administration of the U.S. Department of Veterans Affairs espouses to implement VA Core 
Values and Characteristics emphasized in “I CARE”: Integrity, Commitment, Advocacy, 
Respect, and Excellence.* 


Since August 7, 2016, it has again become my duty and honor, to be appointed a VA 
Staff Surgeon providing health care to our Veteran Patients on the Surgical Service of the St. 
Louis VAMC, Veterans Health Administration, U.S. Department of Veterans Affairs. It has 
best of my abilities to provide appropriate, timely, and indicated Medical care to all Veteran 
patients thus personally continuing my commitment to our nation’s promise: To Care for Him 
Who Shall Have Borne the Battle. While in my curriculum vitae’ there are listed certifications, 
honors, and publications produced and accrued over the years, two awards displayed on my 
office wall for the last twenty-five years that have today little official significance, are seldom 
noticed by the visitor, but are my most cherished acknowledgments and relevant to Dear Mr. 
President...To care for him who shall have borne the battle 4 rincoin: 


1. Khuri SF, Daley J, Grover FL, Henderson W: Recognition of Excellence Presented to: 
Surgery Service Service, Hines VAMC — For LOW outliner status which indicates that 
risk-adjusted outcomes were better that the average VAMC in: All Non Cardiac Surgery 
During Fiscal Year 2000. National Surgical Quality Improvement Program, U.S. 
Department of Veterans Affairs, April 15, 2001.’ 

[As Chief of Surgery, Edward Hines, Jr. VAH from August 8, 1996 through January 22, 2002, my 
focus was to improve the Surgical Service by increasing surgical volume, increasing attending surgeon 
supervision, optimizing the operating room functioning, and increasing outpatient operations and 
procedures to greater than 70%. In consensus with Anesthesia and Nursing, a preoperative anesthesia clinic 
was established and staffed by Anesthesia personnel Monday through Friday during normal tour-of-duty 
hours, and it was promised to the veteran patients that there would be no cancellations of scheduled elective 
cases. Within the first year, the volume of cases was increased by 1000 cases annually, OR turnaround 
time was decreased to an average of 30 minutes, and over cancellation rates decreased. In the Fall of 1999 
after the Summer of 1999 IG Combined Assessment Program site visit, the Office of Inspector General 
personnel requested of me OR functioning documentation, and I provided the annual data base analysis that 
I had complied of Hines VAH OR resource utilization (pages 43-61 of the IG CAP report).'” The 
aforementioned award to the Hines VAH Surgical Service was an acknowledgment of it having one of the 
lowest risk-adjusted mortality rates for a VA Surgical Service in the nation as documented by the VA 
National Surgical Quality Improvement Program (VA NSQIP) in FY-2000] 


2. Temeck B, Mozdzierz GJ: Commendation from the Edward Hines, Jr. VWAH Chief of 
Staff and the Chairman, Hospital Ethics Committee, U.S. Department of Veterans 
Affairs, January 2002."! 
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Department of Veterans Affairs 


National Surgical Quality Improvement Program 


Recognition of Excellence 


Presented to: 


Surgery Service, Hines VAMC 


For LOW outlier status which indicates that risk-adjusted 
outcomes were better than the average VAMC in: 


All Non Cardiac Surgery During Fiscal Year 2000 


PVN Ww ‘a of the, > D 
enptfer Dal& 


Shukri F, Khuri, M.D. M.D. 

Chairman, NSQIP Co-Chair, NSQIP 
LLC, ec. Utieedain 6, Nentowen 
Frederick L. Grover, M.D. William Henderson, Ph.D. 
Chairman, Cardiac Surgery Consultants Senior Biostatistician, NSQIP 


| Committee, NSQIP VA Continuous 
Improvement in Cardiac Surgical Program 


| April 15, 2001 
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Commendation 


This certificate is awarded to 
CHARLES H. ANDRUS, ™.D. 


The Hospital Ethics Committee (HEC) awards this Commendation to Charles H. Andrus, M_D., 
Chief, Surgical Service, Edward Hines Jr. VA Hospital and Professor of Surgery, Loyola University 
Stritch Schoo! of Medicine in recognition of his extraordinary courage, dedication and contributions 
to ethical practices in healthcare. In clinical practice and as the Chief of Surgical Service, Dr. 
Andrus has been an exemplary ethical practitioner and leader. As a clinician, he has been a 
forthright advocate of the need for compassionate, respectful and candid dialogue between 
patients, their family members and caregivers regarding the moral tensions and emotional turmoil 
that often arise at the end-of-life. His sensitivity to and advocacy for these tssues and the delicate 
mediation and decision-making they require have been inspirational. Furthermore, in every 
respect, he has been an cutspoken, articulate and passionate champion of the need for constant 
vigilance about the ethical implications of physician practices. In a most effective way, his 
leadership style has been his example. The entire hospital community is indebted to him for the 
impact that he has had on our patients and their family members He is looked upon with great 
respect and held in great esteem by his colleagues who have been honored by his presence. As a 
result of his admirable qualities, it is with great pleasure that the HEC commends Dr. Andrus for his 
inspirational contributions and leadership. Ve wish him well and God's speed in his new 
endeavors. 


BARBARA TEMECK, M.D 
CHIEF OF STAFF 


c. 
GERALD J. MO2ZDZIERZ. PhD. 
CHAIRMAN, HOSPITAL ETHICS 
COMMITTEE 


tea 4 
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150 Emerald Green Court 
Creve Coeur, MO 63141 
314-991-2274 
May 23, 2016 


W. Neil Eggleston, J.D. 

White House Counsel 

1600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20500 
202-456-1414 


Dear Mr. Eggleston: 


As you are The White House Counsel, I, as the former Chief of Surgery, Edward Hines, Jr. 
VAH (1996-2002), submit to you as my final report to the Executive Branch of the United 
States Government: Dear Mr. President...To Care for Him who Shall Have Borne the Battle. 
In 1946, Drs. Magnuson and Hawley, General Omar Bradley, and President Truman 
championed what would become the University-VA affiliation in Public Law 293.” This was 
truly an unprecedented, noble-minded program that would prove to be beneficial for Veteran 
patients, Medical education, and Medical research. Over the last 20 years, I tried to advocate 
for consistent, appropriate, timely provision of medical care for all veteran patients and 
addressing the times where attending physician ambivalence and individual disregard have 
been detrimental to the missions of patient care and medical education. 


In May 2014, I sent to The White House Office of Counsel the attached letter’ from Chapter 
13' when the “clerk scandal” at the Phoenix VAMC‘ first became public outlining that the 
problems of timely scheduling were reflective of the more fundamental problem of Attending 
Physicians sometimes being derelict in timeliness and complete commitment to their 
responsibilities in the care of individual VA patients. While I never received a direct reply 
from the Office of The White House Counsel to that letter, I did receive an anonymous e-mail 
from the U.S. Office of Special Counsel’ (see attached from Chapter 13') in August 2014 
roughly a week after the $17 billion bailout Congress allocated to the VA.° Over the years, I 
have tried to document for history some of the pertinent correspondence in my advocacy by 
submitting it to the U.S. Copyright Office.’ 


While Medicare, Medicaid, and VA Medical Care are often referred to as entitlements being 
diminished, criticized, or denounced by some in our society, the underlying ideal that all 
individuals should be guaranteed indicated, appropriate, timely, equivalent medical care is a 
sine qua non of our American foundational guarantees of life and the pursuit of happiness. 
What occurred in the summer of 2014* was just another variation of individual disregard by 
some physicians towards VA patients manifested by deficiencies in Part-Time Physician Time 
and Attendance that have been documented previously in 1969-1970'*'’, 2003-2004'*""”, and 
2011.” 


2/27/2024 
495 of 536 


15.1 015 001 0.1 Letter 02-20-2017 for submission only --Never Sent 


15 0.3 Ltr to Pres Obama via Mr. Eggleston 5_23_2016--Uncertain if sent 
2 of 6 


I thus submit Dear Mr. President...To Care for Him who Shall Have Borne the Battle’ to the 
Office of The White House Counsel as my report to the Executive Branch of the U.S. 
government to possibly be used as an educational focus to effect change in our underlying 
misconceptions that have permeated the mindset of some physicians providing care to our VA 
patients over the last half century. This submission is not to condemn individuals of the past 
but to help encourage (and hopefully facilitate) the application in the future of Primum non 
Nocere (First, do no harm) — variations of which all physicians swear in taking the 
Hippocratic Oath.”' Let us hope we will always remain faithful to that which President 
Lincoln promised for all 151 years ago which set the groundwork for the establishment of 
what would become the U.S. Department of Veterans Affairs:” 


With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, 
let us strive on to finish the work we are in; to bind up the nation’s wonds; to care for him who shall 
have borne the battle, and for his widow, and his ophan; to do all which may achieve and cherish a 
just and a lasting peace, among ourselves, and with all nations. 


While some day I may publish for documentation for history Dear Mr. President...To Care 
for Him who Shall Have Borne the Battle’ and also noting that much of this submission is 
already in the U.S. Copyright office, I am submitting this document to the U.S. government 
through the Office of The White House Counsel and waive any of my exclusive rights 
regarding copying, reproducing, or publication of Dear Mr. President...To Care for Him who 
Shall Have Borne the Battle' so as to permit usage and presentation of this information by 
individuals of the U.S. government in whatever venue or form deemed appropriate to address 
the issues it raises. Personally, this gui tam submission today is hopefully faithful to the 
intent of the statement spoken by Francis W. Peabody, M.D. before the students of the 
Harvard Medical School more than 80 years ago: “...the secret of the care of the patient is in 
caring for the patient.”” 


Thank you for reviewing this submission. 


Respectfully, 


Charles H. Andrus, M.D., F.A.C\S. 
Professor, Department of Surgery 
Saint Louis University School of Medicine 
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Andrus 1 


Epilogue 


For many books, the epilogue is the denouement regarding the final or ultimate 
resolutions of the conflicts and issues in the prior passages. At present in Dear Mr. 
President: “...to care for him who shall have borne the battle...” , most involved parties 
have yet to acknowledge that the issues even exist and thus, in general, there has not been 
any noticeable public assumption of responsibility or accountability by individuals in| our 
government, the universities, or organized medicine. In a general way, what is described 
throughout Dear Mr. President: “...to care for him who shall have borne the battle...” 
are aberrations from that which we hold as ethical and just. 

To deny medical care or to provide disparate medical care to anyone for any 
reason is wrong. To do so as a result of a patient’s socioeconomic status, race, sex, or for 
the personal convenience of the physician are contrary to the foundational precepts of our 
nation in which: “...all men are created equal, that they are endowed by their Creator 
with certain unalienable Rights, that among these are Life, Liberty and the pursuit of 
Happiness.”! In professing the Hippocratic Oath’, each physician swears some variation 
of Primum non Nocere—First, and above all, do no harm. In essence, it was seemingly 
the observed de facto diminished adherence to that tenet which I have attempted to 
outline in the previous passages of Dear Mr. President: “...to care for him who shall 
have borne the battle...” 

Today, is there any functional value to that which is promised by each physician 
in the recitation of the Hippocratic Oath? That which follows as the Epilogue of Dear 
Mr. President: “...to care for him who shall have borne the battle...” is a philosophy 
term paper written in May 2006 by my son, Charles Harold Andrus, about the 
application of the Hippocratic Oath in our times. It seems only fitting that the following 
discussion about adherence to the Hippocratic Oath regarding bioethical issues and 
controversies should be the denouement of Dear Mr. President: “...to care for him who 
shall have borne the battle...” 


Respectfully yours, 


(La, Aodhan, Ab 


Charles Hiram Andrus, M.D., F.A.C.S. 


1. Jefferson, Thomas. In Congress, July 4, 1776. The unanimous Declaration of the 
thirteen united States of America. Declaration of Independence (1776) 

www.ourdocuments.gov, U.S. National Archives & Records Administration. 
http://www.ourdocuments.gov/doc. php ?flash=true&doc=2 (Last accessed, May 2, 2006) 


2: Oath of Hippocrates. In: Harvard Classics, Volume 38, Boston: P.F. Collierjand 


Son, 1910. http://www.cirp.org/library/ethics/hippocrates/ (File revised 7 June 2002) 
(Last accessed, May 2, 2006) 
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Andrus 2 


Application of the Hippocratic Oath in the 21* Century 


Since the beginning of time, man has established certain laws for the greater good 
written to direct the moral direction of society. The choices made related to such laws 
are based on the ethical good with regards to each individual and society in general. The 
practice of medicine is no different--for since the inauguration of medicine as a 
profession, doctors have been directed to follow and practice a code of ethics—the most 
notable example being the Hippocratic Oath. 

The Hippocratic Oath is attributed to the ancient physician Hippocrates, who is 
believed to have lived from between 460 and 380 B.C. Written in the 4" Century B.C. 
with connotations to Pythagorean philosophy, it is suggested that Hippocrates possibly 
wrote the oath himself. Based on the information known today, no one is truly sure when 
or who wrote it. According to an article written by the British Broadcasting Company, 
the original version of the Hippocratic Oath translates as follows: 


I swear by Apollo the healer, by Aesculapius, by Health and all the powers of healing, and call to 
witness all the gods and goddesses that I may keep this Oath and Promise to the best of my ability 
and judgment. I will pay the same respect to my master in the Science as to my parents and share 
my life with him and pay all my debts to him. I will regard his sons as my brothers and teach|them 
the Science, if they desire to learn it, without fee or contract. I will hand on precepts, lectures/ and 
all other learning to my sons, to those of my master and to those pupils duly apprenticed and 
sworn, and to none other. I will use my power to help the sick to the best of my ability and 
judgment; I will abstain from harming or wronging any man by it. I will not give a fatal draught 
to anyone if I am asked, nor will I suggest any such thing. Neither will I give a woman means to 
procure an abortion. I will be chaste and religious in my life and in my practice. J will not cut, 
even for the stone, but I will leave such procedures to the practitioners of that craft. Whenever I 
go into a house, I will go to help the sick and never with the intention of doing harm or injury. I 
will not abuse my position to indulge in sexual contacts with the bodies of women or of men, 
whether they be freemen or slaves. Whatever I see or hear, professionally or privately, which 
ought not to be divulged, I will keep secret and tell no one. If, therefore, I observe this Oath and 
do not violate it, may I prosper both in my life and in my profession, earning good repute among 
all men for my time. If I transgress and forswear this oath, may my lot be otherwise. (bbc.co.uk) 


The Hippocratic Oath did not formally become a common part of medical school 
graduation ceremonies until 1804. However, according to an article in the Journal of the 
American Medical Association, “In 1993, 98% of schools administered some form of the 
oath, but in 1928 only 26% did: (Graham 2000). However, more astonishing today is that 
“While 100% of current oaths pledge commitment to patients, only 43% vow to be 
accountable for physicians’ actions. Fourteen percent include a prohibition against 
euthanasia, 11% involved a duty, 8% prohibit abortion and merely 3% prohibit sexual 
contact with patients” (Graham 2000). Although some statements within the original 
oath are anachronistic such as there are very few people who believe in the classical 
Greek gods today, every other part of the oath seems to be a true and righteous statement. 
As can be seen in the above translated version of the oath, there are various issues and 
occurrences in medicine today which directly contradict the original Hippocratic Oath. 

One such absolute prohibition in the original Oath was the practice of Euthanasia, 
meaning “easy death.” Another happenstance questioning the validity of the Hippocratic 
Oath is abortion--the killing of babies or fetus’s before birth. How can the death of an 
unborn infant be justified when the only reason for its death is the fact that the child’s 
parent decided he/she didn’t want a child? Who are we as human beings to make the 
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decision as to who lives or who dies? Out of all the above mentioned prohibitions, only 
3% of the oaths guard against doctor-patient sexual relations. One may say that just 
because the statement is missing from the Hippocratic Oath, doesn’t mean doctors are 
permitted license to have sexual relations with their patients. 
The most crucial and pertinent question raised today after reading a translation of 
the original version of the Hippocratic Oath is how can a doctor logically and openly 
make a decision to end the life of a patient after swearing to abide by the Hippocratic 
Oath at the conclusion of medical school? The answer is simply that today physicians do 
not take the same oath—neither explicitly or in the original intent. Over the past years 
the oath has been adjusted to fit variations in the cultures of the time and some of the 
various oaths seem contrary to the very essence of what a doctor is: a healer. 
Quoted in an article, “Harm Done: Codifying the decline of the medical 
profession,” written by Wesley J. Smith, the Hippocratic Oath of the Cornell Medical 
School for example is much vaguer than previous versions of the oath. The oath is as 
follows, “That into whatever house I shall enter, it shall be for the good of the sick. That 
I will maintain this sacred trust, holding myself far aloof from wrong, from corrupting, 
from the tempting of others to vice” (qtd. in Metcalf 2001). If one compares the Cornell 
oath to the original versions of the Hippocratic Oath, the Cornell oath is much less 
definitive and, in many parts, morally unclear. The Cornell oath rather than establishing 
prohibitions to specific actions a doctor may not take permits the physician a relative de 
facto self-directed code of ethics in the treatment of individual patients. It allows doctors 
to subjectively make decisions for patients based on their personal beliefs regardless of 
societal beliefs and established morays on euthanasia, race, abortion, or any other 
possible discriminatory factor 
To fully be able to question the applicability of the Hippocratic Oath in today’s 
society; one must first examine medical codes of ethics over the past century. The first 
published code of ethics is believed to have come from Thomas Percival in 1794 in a 
pamphlet on the matter. He later wrote an expanded version in 1803, which is ia 
regarded as the formal beginning of medical ethics. The pamphlet was read before the 
Boston Medical Society; and, by 1847, the American Medical Association was the first 
national professional society to adopt a code of ethics. Percival had such an effect on the 
philosophical thought of the medical profession that by the beginning of the twentieth 
century, medical societies and institutions all over the world were adopting a code of 
medical ethics. 
The Nuremburg Code of Ethics was a direct result of the Nazi doctor trials in 
1947 in Nuremburg, Germany. Today, the rights of patients with regards to their 
individual participation in medical research are grounded in the Nuremburg Code. One 
of the main problems with the Nazi doctors, aside from the fact they were essentially 
practicing medical torture on patients, was that to them the end justified the means. In 
short, the Nazi doctors believed that what they were doing was noble because it was|seen 
as a benefit to German society, the German government embodied in Adolph Hitler, and 
the German vision of humanity. Whether or not people died in their research for new 
medicines or medical procedures mattered not, as long as “a cure” was found at all cost. 
The Nuremburg Code spoke out against such treatments of patients saying, “No 
experiment should be conducted where there is an a priori reason to believe that death or 
disabling injury will occur; except, perhaps, in those experiments where the experimental 
physicians also serve as subjects” (qtd. in Shuster 1997). The code includes nine other 
points of ethical conduct that should be followed when conducting medical research, 
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which now serve as the basis for many code of ethics. The next milestone in medical 
ethics was the Belmont Report. Published in 1974, this document had three main themes: 
respect for persons, beneficence, and justice. In a statement from the FDA in 1992, 
research performed on humans required that researchers follow the Belmont Report’s 
principals. 

Having such knowledge of the medical codes of the past century, one must now 
scrutinize the history of problems contrary to the Hippocratic Oath to fully understand 
why the applicability of the Hippocratic Oath is today in question. First to be considered 
are Nazi doctors and their experiments. Before the United States entered World War II, 
Nazi doctors were already practicing unethical medical practices in German hospitals. 
The doctors would literally dissect human beings alive to measure the amount of stamina 
each person had. They would amputate limbs and operate on patients without anesthesia 
causing undue pain and suffering. Eventually, this led to the beginning of the practice of 
euthanasia in the German hospitals when Hitler gave the Gnadentod—or, “charitable 
death” order. Hitler deemed mentally ill patients no longer necessary to society and thus 
such people were sent to the gas chambers. Rather than treating the ill, the infirmed, |jand 
the injured, the Nazis simply rid the world of them by killing them. This brutal treatment 
was the precursor to the mass exterminations of Jews and other minorities in the 
concentration camps. While following no morally sound ethic with regards to the 
humane treatment of patients, these doctors actually expressed the belief that what they 
were doing was beneficial to the rest of humanity. 

Another glaring example of unethical behavior contrary to the Hippocratic Oath is 
the Tuskegee Study of Untreated Syphilis in the Negro Male. This experiment involved 
African-American males with syphilis in the era of penicillin being treated with archaic, 
ineffective methods of “heavy metal” using mercury and arsenic compounds. The 
subjects in this study were never informed that they were research subjects actually 
participating in a research protocol in which they might suffer adverse outcomes or 
possibly even death. This study was actually an official government-sanctioned research 
trial conducted by what was later to become the Centers for Disease Control (CDC). 
When penicillin was documented as an effective treatment for syphilis in 1943, patients 
of this study were not only excluded from being given penicillin but were also never 
informed of the administration of penicillin as an option. More astonishing was that 
during World War II the draft boards prevented such test subjects from acquiring even 
the knowledge of the effectiveness of penicillin by not drafting those with syphilis. The 
generic problem with such experiments as the Tuskegee Study is the fact that the test 
subjects are not provided “informed consent’—the opportunity with appropriate 
instruction and knowledge to choose participation in a research study without coercion or 
deceit. 

A more recent deviation from ethically-appropriate medical behavior is 
epitomized by the thalidomide tragedy of the 1950’s. Thalidomide was a drug approved 
as a sedative in Europe to be used during pregnancy. The U.S. Surgeon-general through 
the FDA in the United States did not approve the drug for human use—yet; doctors were 
given samples of the drug which were subsequently administered to patients. At the time, 
it was a common practice for samples to be given out by the pharmaceutical industry to 
test the safety of an unproven drug. By 1961, thalidomide was found to cause 
complications in unborn fetuses resulting in limb deformities or complete lack of limb 
development in the embryo. These severe adverse outcomes led to a subsequent world- 
wide ban of this drug. When a U.S. Senate subcommittee examined the methods of 
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distribution of Thalidomide which led to these limb deformities, it was found that the 
people who were given and had then had taken thalidomide were never given the 
opportunity to consent freely in an unrestricted and knowledgeable manner. In actuality, 
the patients never even had an idea they were taking an experimental drug. 

Today, abortion and euthanasia are two politically contentious issues which were 
absolutely prohibited both by intent and explicitly in the original Hippocratic Oath. 
Today, there is debate whether or not a fetus is a life. Clearly, the original Oath saw the 
fetus as a life and it is only in recent times that we have decided to change the societal 
opinion on the beginnings of human life and our stance on abortion. The question one 
must ask today is why has our society decided a life now begins only outside the womb 
rather than in the womb? Is it truly because life doesn’t begin until the fetus has left the 
womb, or is that merely a convenient excuse to permit unethical physician decisions 
concerning abortion contrary to the explicit prohibition as stated in the original 
Hippocratic Oath? 

At the other end of life’s spectrum, euthanasia is another potential “societal 
solution” considered explicitly unethical in the Hippocratic Oath. Today, in the United 
States, while the Hippocratic Oath proscribes all forms of euthanasia, physician-assisted 
suicide is prescribed by law in the State of Oregon. At present, there is discussion among 
the medical community throughout the world of whether or not it will ever become 
universally a doctor’s right and responsibility to offer euthanasia to a terminal patient. In 
Wesley Smith’s article, “Harm Done: Codifying the decline of the medical profession,” 
Smith writes how Dr. Sherwin Nuland, who wrote the book How We Die, suggested 
doctors be given, “thorough training in [euthanasia] techniques” (qtd. in Smith 2006). In 
essence, Nuland is suggesting medical schools train doctors to provide the Gnadentod— 
or, “charitable death” as was sanctioned by Nazi Germany a half a century ago. Ata 
simplistic, concrete, but truly honest level, a doctor is a person who is supposed to care 
for the sick and not kill those who no longer feel their life is of worth to themselves or 
society. Such is in complete contradiction to the essence of the Hippocratic Oath: 
Primum non Nocere—fitst, above all else, do no harm! 

As two of the most hotly debated ethical issues in the United States today, 
abortion and euthanasia are in stark contrast with the essential philosophy of the 
Hippocratic Oath. Individually, one must really examine his or her own conscience) with 
regards to the morality of abortion and euthanasia. Are abortion and euthanasia popular 
because they are ethically legitimate medical practices in society, or have we as a society 
decided the easy choices are also the right choices? 

The Hippocratic Oath has been a vital part of modern medical ethics since the 
early 1800’s. There have been many changes made to the original Oath including 
generalizing it and making the Oath seem of less importance than it really is. Looking 
back at the recent history and epidemic of Hippocratic Oath revisions, one must ask if 
doctors and society today firmly believe in what the Oath stands for--how can injustices 
such as the above mentioned ever have happened? Is the Hippocratic Oath something 
doctors deem as a serious matter or rather is it simply a symbol to what they should strive 
to do as a healer? Each person must decide whether the Hippocratic Oath is truly a sound 
article upon which ethical behavior should be based. If it is a sound article, then one 
must decide whether or not issues such as abortion and euthanasia should really be 
sanctioned by the medical profession and excluded from the implicitly professed Oath. It 
is always easier to dismiss individual ethical issues by ignoring them. The Hippocratic 
Oath is more than just a series of good thoughts professed on medical school graduation 
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day--for it will remain forever the ethical blueprint of each physician’s professional life. 
If specific issues are contrary to the moral fabric of the Hippocratic Oath, we must have 
the courage to address them. According to Micah 6:8, “We are called to act with justice. 


We are called to love tenderly. We are called to serve one another and walk humbly with 
God” (Micah 6.8). 
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Dear Mr. President: 


“’,.to care for him who shall have borne the battle...”.4 Lincoln 
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Parts Collected, Parts Written, Parts Edited over the last two decades by: 
Charles Hiram Andrus, M.D., F.A.CS. 


As a VHA physician and surgeon for over 25 years, I saw it as my duty to submit this book to the 
President of the United States in September 2022 as part of my plea to him regarding our nation's 
present self-destructive, self-interest mind-set pervasive in our time. This book is my personal 
observations, reflections, and advocacy towards our obligation of being true to the promise that 
President Abraham Lincoln made on our behalf to the American Veteran on March 4, 1865, in 
concluding his second inaugural address: 


With malice toward none; with charity for all; with firmness in the right, as as God gives us to see 
the right, let us strive on to finish the work we are in; to bind up the nation's wounds; to care for 
him who shall have borne the battle, and for his widow, and his orphan--to do all which may 
achieve and cherish a just and lasting peace among ourselves, and with all nations. 


My advocacy for the American Veteran patient over my professional career has been my attempt to 
practice surgery within the confines of that which I have pledged: Primum non Nocere (First, do no 
harm) of the Hippocratic Oath and the Fellow's Pledge of the American College of Surgeons: 
"..Moreover, I promise to deal with each patient as I would wish to be dealt with were I in his 
position..." On January 3, 1946, PL-79-293, which had been advocated by General Paul R. Hawley, 
M.D., F.A.C.S., Paul Magnuson, M.D., F.A.C.S., and General Omar F. Bradley, was signed into law 
by President Harry S. Truman [https://weservedtoo.wordpress.com/2015/01/31/va-history-vas-department-of- 
medicine-and-surgery-established/] establishing the VA's Department of Medicine and Surgery. Four 
weeks later on January 30, 1946, VA Policy Memorandum #2 [https://web.archive.org/ 
web/20090511001613/https://www.va.gov/oaa/Archive/PolicyMemo2.pdf | was issued establishing the VA / 
University Affiliation and demarcating the specific responsibilities of the Veterans Administration 
and that of the Affiliated Universities: 


General Division of Responsibilities: The Veterans' Administration retains full responsibility for 
the care of patients, including professional treatment, and the school of medicine accepts 
responsibility for all graduate education and training. 


While the previous statement would seem crystal-clear regarding all clinical care of individual VA 
patients being the sole responsibility of only (1) licensed, (2) on-the-medical-staff VA physicians 
(the full or part-time University physicians in the University/VA-affiliated medical centers), for 
over fifty years uniform implementation, application, and enforcement of this legal and ethical 
mandate of Attending Physicians and Surgeons varied by individual attending physicians and 
surgeons, specific medical and surgical specialties, and by ~125 University/VA affiliations 
throughout the country. Seemingly consistent with VA Policy Memorandum #2, VHA Handbook 
1400.1, Resident Supervision, stated the levels of Attending Surgeon supervision of Surgery 
Residents with the expectation that the Attending Surgeon (1) would always know the patient, (2) 
was definitively involved in preoperative planning, (3) would be physically present or physically 
immediately available to respond in the OR, and (4) would be consistently involved in the 
postoperative care. Since my becoming the Chief of the Surgical Service (1996-2002) to the present, 
Edward Hines, Jr. VAH, Maywood, IL (the first site of the University/VA affiliation in 1946), for the 
last twenty-five years, I attempted to address deviations from this mandate of the patient-doctor 
(attending physician) relationship regarding Attending Surgeon supervision of Surgery Residents 
and de facto patient abandonment subliminally condoned by the justification of: See one, Do one, 


Teach one. 
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Introduction 


Memorial Day 


May 29, 2006 
edited: January 10, 2017 


As one will discover in reading: Dear Mr. President: "... to care for 


him who shall have borne the battle ... "| the title has its origins in the 
accompanying correspondence with The White House’ over the last 
several years. The reference to "Mr. President" is really an allusion to two 
Presidents of the United States of America over a 150 year _ period: 
Abraham Lincoln and Harry S. Truman who were foundational in what has 


become the U.S. Department of Veterans Affairs (VA), and more 


specifically, the healthcare division of the VA: the Veterans Health 
Administration, and the University/VA affiliation. The reproduced 
correspondence within Dear Mr. President: "...to care for him who shall 


have borne the_ battle..." were communications with entities within the 
United States Federal Government over the last 20 years during the 
administrations of Presidents William J. Clinton, George W. Bush, Barack 
Obama, Donald Trump, and Joseph Biden. 


At the conclusion of World War II, Paul Hawley, M.D., M.G., 
F.A.C.S.chon), Paul Magnuson, M.D., F.A.C.S., General Omar Bradley, and 
Harry S. Truman had a mutual vision to join the clinical activities of the 
attending physicians of the VA with the educational responsibilities of the 
United States medical schools. Thus, the University-VA affiliations across the 
nation were envisioned in 1946.! While there have been several 
comprehensive reviews?° of the functioning of the University-VA affiliation over 
the last fifty years, the text focuses on some of the aberrancies and subsequent de 
facto contradictions to the VA's mission that have arisen within some of these 
relationships. The intentions in the compilation of this text were twofold: to raise 
public awareness to these issues and to suggest the need for increased physician and 
institutional accountability and duty to the individual patients (which have improved 
markedly since 2014). 


Unfortunately, the chronology and facts presented here within have the 
potential of being extremely divisive at multiple levels within medicine, our 
government, and our society. The story that will unfold is “non-fiction”—yet, 
for many who will read this text, the blatant disregard to duty that has 
sometimes been displayed by some and observed by many will be 
incredible and possibly inconceivable. In the tradition of the Jungle’ and 
The Octopus® of a century ago, Dear Mr. President: “...to care for him 
who shall have borne the battle...” has the potential of being labeled 
yellow journalism. Like the Jungle’ and The Octopus’, this text hopefully will 
be the ignition for societal self-reflection. But similarly, this text has the 
potential to initiate calls for governmental hearings, stimulate increased 
governmental over-sight, enkindle public outrage and condemnations, or 
result in litigation on a nation-wide basis. While public outrage may be 
inevitable, reflectively we as 
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a nation should probably once again consider the complete final sentence of 
________ President Abraham.-Lincoln’s-second inaugural address® of which the VA finds 
its origins: 


With malice toward none; with charity for all; with firmness in the right, as 
God gives us to see the right, let us strive on to finish the work we are in; to 
bind up the nation’s wounds; to care for him who shall have borne the battle, 
and for his widow, and his orphan—to do all which may achieve and cherish a 


just, and a lasting peace, among ourselves, and with all nations. 


Respectfully yours, 


Chik A oko, Me) F¥fe.s, 


Charles H. Andrus, M.D., F.A.C.S. 
Former Chief of Surgical Services, Edward Hines, Jr. VAH, Chicago, IL 
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Works previously registered with the Copyright Office of the Library of Congress 
of the United States of America that in part are included in Dear Mr. Presi- 
dent: “...to care for him who shall have borne the battle...” 


1; 


Andrus, Charles Harold & Andrus, Charles Hiram: Ethical issues in 
“medicine” that touched our family. November 10, 2003, 
©TXu001145557. 


Andrus, Charles Hiram: Correspondence from the US Office of Special 
Counselin Andrusv. VA and allegations of obstruction ofjustice / compiled 
by Charles H. Andrus. March 16, 2004, ©TXu001165703. 


Andrus, Charles Hiram: To care for him who shall have borne the battle 
and for his widow and his orphan. April 5, 2004, ©TXu001173542. 


4. Andrus, Charles Hiram: Rationing of medical care and the election of 
2004. October 7, 2004, ©TXu001192071. 


Andrus, Charles Hiram: To care for him who shall have borne the battle, 
and for his widow, and his orphan. August 24, 2004, ©TXu001196220. 


Andrus, Charles Hiram: “Primum non nocere” and practicing ethics in 
medicine in this era of “the bottom line.” September 16, 2004, 


©TXu001203831. 


Andrus, Charles Hiram: Correspondence regarding the manuscript 
Mortality outcomes and attending surgeon presence at the time of 
operation. August 29, 2005, ©TXu001262126. 


Andrus, Charles Hiram: Addendum to correspondence regarding the 
manuscript: Mortality outcomes and attending surgeon presence at the 
time of operation. December 2, 2005, ©TXu001274328. 


Andrus, Charles Hiram: Correspondence regarding aberrancies in 
attending surgeon supervision of resident surgeons in the VA. March 15, 
2006, ©TXu001288808. 
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Draft for submission to the U.S. Copyright Office, 
U.S. Library of Congress, March 4, 2017 


Dear Mr. President: 


“,..to care for him who shall have borne the battle...” 4, rincoin 


Collated and Written by: 
Charles Hiram Andrus, M.D., F.A.C.S. 


Former Professor, Department of Surgery 
Saint Louis University School of Medicine 
St. Louis, Missouri 


Former Chief, Surgery Services, Edward Hines, Jr. VAH 
Former Professor and Vice-Chairman, Department of Surgery 
Loyola University School of Medicine 
Chicago, Illinois 


Initial Editing of this Draft during the Weekend of March 4, 2017 
Final Editing of this Draft on August 24, 2023 


The 158"4 anniversary of the Inauguration of President Abraham Lincoln in which he concluded: 
With malice toward none; with charity for all; with firmness in the right, as God gives us to see the 
right, let us strive on to finish the work we are in; to bind up the nation's wounds; to care for him who 
shall have borne the battle, and for his widow, and his orphan--to do all which may achieve and 
cherish a just, and a lasting peace, among ourselves, and with all nations. 


-V- 
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February 26, 2017 
Dear Pamela, Charlie, Patrick, Thomas, Michael, and Timothy: 


While still in a very incomplete/rough form, Dear Mr. President...To Care for Him Who Shall 
Have Borne the Battle 4 pincon 1S being submitted to the U.S. Copyright Office, U.S. Library of 
Congress —as is—for factual historical documentation--in this time in our nation’s history where 
many public statements are disingenuously questioned and disputed by public figures daily as 
“fake news.”' Over the last two decades as part of our family, you all experienced individually 
and collectively on sometimes a daily basis that which transpired in Dear Mr. President...To 
Care for Him Who Shall Have Borne the Battle 4. jineoin» Dear Mr. President...To Care for Him 
Who Shall Have Borne the Battle 4 jincoin 1S a Montage of documents, correspondence, and 
narratives regarding that which occurred regarding my interactions with the VA in advocating 
for the consistent provision of appropriate, timely, indicated Medical Care for all Veteran 
patients. In essence, this compendium provides and attempts to collate, as best as possible, 
copies of primary source information and other corroborating documents so that “the facts speak 
for themselves”, that is, in legal terms: res ipsa loquitur.’ 


In this letter becoming part of the Preface of Dear Mr. President...To Care for Him Who Shall 
Have Borne the Battle 4 pincoin, MAY | express my overwhelming and undying gratitude to you all 
(especially my wife, Pamela) for having supported me in my advocacy for improvement in VA 
Healthcare. Each of you have experienced adversity individually, collectively, and both actually 
and vicariously, e.g.: savings for college tuition were wiped out, we moved several times as I 
had to change jobs, you were separated from friends abruptly when these moves occurred, etc. 
Indeed, it was your support that many times kept me going. Today, the focus on the provision of 
appropriate, indicated, timely healthcare within Veterans Health Administration of the U.S. 
Department of Veterans Affairs is markedly improved—in a small part due to the assurances 
given to me for my advocacy over the years; but, in a large part, due to the very public national 
scandal that became overwhelming and all-encompassing for our nation in the summer of 2014 
(Chapter 13, “The Unfinished Chapter Summer 2014). 


For enduring the anguish you each personally endured as well as for your encouragement and 
support, I thank you. Hopefully, as a family, in a very real way, we acknowledged, professed, 
and have lived that which we, as a nation, promised 152 years ago on March 4, 1865 in 
President Lincoln’s second inaugural address: 


With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, 
let us strive on to finish the work we are in; to bind up the nation’s wounds; to care for him who shall have 
borne the battle, and for his widow, and his orphan—to do all which may achieve and cherish a just, and a 
lasting peace, among ourselves, and with all nations. 


Thank you and love, 


Charles H. Andrus, M.D., F.A.CSS. 
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150 Emerald Green Ct. 
Creve Coeur, MO. 63141 

314-991-2274 
March 1, 2017 


Karyn Temple Claggett, J.D. 
Acting Register of Copyrights and Director of the U.S. Copyright Office 
101 Independence Avenue, S.E. 
Washington, D.C. 20559-6000 
202-707-3000 


Re: Dear Mr. President: “To Care for Him Who Shall Have Borne the Battle... incon” 
Dear Ms. Claggett: 


In submitting this request for copyright protection regarding the attached manuscript Dear Mr. 
President: “To Care for Him Who Shall Have Borne the Battle ...4. pincom’ directly to your office, I 
am requesting of the U.S. Copyright Office of the Library of Congress to document for history a 
subliminal national scandal that has been pervasive in our societal mindset since the inception of 
Public Law 293 and implementation of the University/VA Affiliation in 1946.’ As I state in the 
“Preface Letter” in the book to my family: 


While still in a very incomplete/rough form, Dear Mr. President...To Care for Him Who Shall 
Have Borne the Battle A. Lincoln is being submitted to the U.S. Copyright Office, U.S. Library of 
Congress —as is—for factual historical documentation--in this time in our nation’s history where 
many public statements are disingenuously questioned and disputed by public figures daily as 
“fake news.”” Over the last two decades as part of our family, you all experienced individually 
and collectively on sometimes a daily basis that which transpired in Dear Mr. President...To 
Care for Him Who Shall Have Borne the Battle 4. pincom. Dear Mr. President...To Care for Him 
Who Shall Have Borne the Battle 4. rincom 18 a Montage of documents, correspondence, and 
narratives regarding that which occurred regarding my interactions with the VA in advocating 
for the consistent provision of appropriate, timely, indicated Medical Care for all Veteran 
patients. In essence, this compendium provides and attempts to collate, as best as possible, 
copies of primary source information and other corroborating documents so that “the facts speak 
for themselves”, that is, in legal terms: res ipsa loquitur.’ 


The first five chapters of this book discuss the actual scandal of some Attending Teaching 
Physicians’ de facto delay and denial of appropriate, timely, and indicated patient care that was 
prompted by the post-WWII public hospital concept in the training of medical students and 
physicians of: “See one, Do one, Teach one.”* The majority of the rest of the book documents: 
(1) the political and legal response (or lack of response) and obfuscation of multiple entities 
within the Federal Government (e.g., the U.S. Department of Veterans Affairs: VHA and the VA 
OIG, the U.S. Department of Justice: the Attorney General’s Office, the DOJ OIG, and the 
Office of Public Integrity, the U.S. Office of Special Counsel, the Office of the Counsel to the 
President of the United States, etc.) and (2) the institutional silence of entities within Organized 
Medicine and Medical Academia. 
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While my goal in the submission of Dear Mr. President: “To Care for Him Who Shall Have 
Borne the Battle...4. incon” Has been to record for history that which occurred to hopefully 
improve the University/VA affiliation and better the care afforded American veterans into our 
nation’s present and distant future, this submission specifically to your Office is to afford 
hopefully protection for my family. As of August 2016, after a fifteen-year hiatus directly 
related to that which occurred in Dear Mr. President: “To Care for Him Who Shall Have Borne 
the Battle...4. tino” » 1 am again honored to be participating in the healthcare of our nation’s 
veterans as a Staff Physician and Surgeon of the St. Louis VAMC, Veterans Health 
Administration of the U.S. Department of Veterans Affairs (and again as a participant in the 
University/VA affiliation as a Professor of Surgery, Saint Louis University School of Medicine). 


So why the concern for my family’s protection? In the Summer of 2015, I received a form letter 
from Beth F. Cobert, Acting Director, U.S. Office of Personnel Management, in a mass mailing 
stating the following: 


As you may know, the Office of Personnel Management (OPM) was the target of a malicious cyber 
intrusion carried out against the U.S. Government, which resulted in the theft of background investigation 
records. Most of the individuals whose information was stolen previously provided information for a 
background investigation or were listed on a background investigation form by a spouse or co-habitant. 


You are receiving this notification because we have determined that your Social Security Number and other 
personal information was included in the intrusion. As someone whose information was also taken, I share 
your concern and frustration and want you to know we are working hard to help those impacted by this 
incident. The Federal government will provide you and your dependent minor children with 
comprehensive identity theft protection and monitoring services, at no cost to you.... 


and last year, my wife and I were notified by the U.S. Internal Revenue Service that 2015 
Income Tax Forms had been submitted requesting a refund when we had yet to complete even 
collating the background documentation for completion of our 2015 submission to our 
accountant. While by Acting Director Cobert’s notification U.S. OPM confirmed I had existed 
previously in Federal employment, I was notified on November 15, 2016 by VA Saint Louis 
Health Care System HR (See Attached e-mails): 


...--just got back my order form from the national personnel records center—they have no record for Dr. 
Charles Andrus. 


Obviously, the VA’s inability to find my OPF is distressing as it affects the calculation of my 
time in Federal service (which is about 19 years, 4 months at present—see attached recent e-mail 
correspondence). More importantly, though, the majority of that which occurred in Dear Mr. 
President: “To Care for Him Who Shall Have Borne the Battle ...4. incon” as probably been 
conveniently forgotten to history which is a disservice to the American veteran and the people of 
the United States of America. Having previously been threatened with firing, demontion, and 
reprimand; and having been directed by the VA OIG to become an “Official Federal Whistle- 
blower’ under the auspices of the U.S. Office of Special Counsel (OSC file: MA-00-1107) 
confirmed in correspondence by the U.S. Attorney’s Office of the Northern District of Illinois in 
communication with the office of the U.S. Attorney General; and yet being in receipt of several 
letters over the years from the U.S. Office of Special Counsel denying I was a whistleblower and 
providing no assistance in the advocacy for improved Veterans healthcare in the litigation of 
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Andrus v VA’, March 3, 2004, before the U.S. Court of Appeals for the Federal Circuit (Docket 
#03-3162), I really am not surprised that my OPF has “gone missing.” In my advocacy for better 
healthcare for all Veteran patients with the unhesitating support of my family (wife: Pamela and 
sons: Charlie, Patrick, Thomas, Michael, and Timothy), we have tried to live and promote that 
which President Lincoln® promised 152 years ago this coming Saturday, March 4, 1865: 


With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, 
let us strive on to finish the work we are in; to bind up the nation’s wounds; to care for him who shall have 
borne the battle, and for his widow, and his orphan—to do all which may achieve and cherish a just, and a 
lasting peace, among ourselves, and with all nations. 


Respectfully, 


Charles Hiram Andrus, M.D., F.A.C.S 

Staff Surgeon, Saint Louis VAMC 

Professor, Department of Surgery, St. Louis University School of Medicine 
Former Chief of Surgery, Edward Hines, Jr. VAH (1996-2002) 
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Andrus, Charles H. (STL) 


From: Hosfeld, Kevin M. (STL) 

Sent: Tuesday, November 15, 2016 1:57 PM 
To: Andrus, Charles H. (STL) 

Subject: eOPF 


Good afternoon, 


ease see below. That message was from my VISN counterpart that was looking for 
your eOPF. The only way that we are going to be able to update your eOPF is if we have the 
SF50s tolprove when you started and when you leff each VA appointment. Please check your 
records at home and see if you can find someone, or possibly see if you can contact 
someone in DC that had your record pulled in the first place. 


VIR 


Kevin Hosfeld 


Kevin ---just got back my order form from the national personnel records center --- they have 
no record for Dr. Charles Anarus. 


ART {: ! La | cm ia | 3 ¥ ‘ t . 
«All } hat we suffer thre 12 teads to determination. | he trials we all go through eves nus tie strensth to carry on 


VIR 


Kevie M. Hoofeld 


VA SAINT LOUIS HEALTH CARL SYSTLM 
HUMAN HESOURCLTS SPECIALIST 

4] JEEPERSPN BARRACKS DRIVI 

SAINT L 1S, MO 8125 

854-6617 
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Andrus, Charles H. (STL) 


From: 
Sent: 
To: 
Ce: 


Subject: 


February 21, 2017 


Dear Ms. Busiek: 


Thank you very m 
Hines, Jr. VAH HR 
23 days, then the 


Andrus, Charles H. (STL) 

Tuesday, February 21, 2017 8:08 AM 

Busiek, Mircala D. (STL) 

Donalson, Barry C. (STL); Hosfeld, Kevin M. (STL); Brown, Garr (STL); Vaughn, Jill M. 
(STL); candrus600@aol.com; Hollo, Toni 

RE: Request the rebuilding of my OPF from my past VA employment 


uch for your response of February 7, 2017. Knowing that my calculated (FERS) by Ms. Hennis, Edward 
specialist, for time-in-service for an estimated separation date of 12/31/2001 was 18 years 8 months 
additional 22 days prior to my previous separation from the VA Uanuary 1, 2002 through January 22, 


2002) should be a time-in-service of 18 years 9 months 15 days. As! have now been in full-time employment at the St. 


Louis VAMC from 


August 7, 2016, my present time-in-service should be 19 years 3 months 29 days. Thus, my 20 year 


anniversary of time-in-service in the VA will be approximately October 23, 2017. As | have been since 8/7/16 a full-time 


surgeon at the St. 


Louis VAMC, | would anticipated that my FERS Part-time proration factor will slowly increase from the 


81.0% previously calculated by Ms. Hennis in November 2001 as | continue to perform my duties as a full-time staff 


Surgeon at the St! 


Louis VAMC. With regards to my sick-leave accrual, previous {~144.78 days) + at present 7 days = 


STAb78 days. Thank you for this consideration. 
/S29 
Sincerely, 


Charles Andrus, M.D., F.A.C.S. 


Staff Surgeon, St. Louis VAMC 
Ext: 54463 


From: Busiek, Mincala D. (STL) 
Sent: Tuesday, February 07, 2017 8:36 AM 

To: Andrus, Charles H. (STL) 

Cc: Donalson, Barry C. (STL); Hosfeld, Kevin M. (STL); Brown, Garr (STL); Vaughn, Jill M. (STL); candrus600@aol.com: 
Hollo, Toni 
Subject: RE: Request the rebuilding of my OPF from my past VA employment 


Good morning Dr. Andrus, 

Thank you very much for the information you provided to us, that was of big help however I have sent the request to VACO 
who may be able to assist us trying to get records directly from OPM. I have not received a response yet however we need to 
allowed them the necessary time to be able to review the request and let us know what can they do to assist. 


As soon as I am provided with any information from OPM I will ensure to communicate these updates directly with you. 


Thank you 


Vr 
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SDenise SBusick 
HR - Retirement & Employee Benefits Specialist 
VA St. Louis Health Care System 

#1 Jefferson Barrdcks Drive (O5JB) 

St. Louis, MO 63125-4199 

314-894-6626 (V) 
314-894-6138 (F) 


Note: The information in this e-mail may be confidential. This e-mail is tended to be reviewed ouly by the individual or organization named 

above. I you are not fic intended recipient, you are hereby noulied that any review, dissemination or copying of this e-mail or the information 
contuned herein and (b ils attachments, if cny, is prolibited. Thyou bave received this c-mail in error, please inamediately notify the seuder by reuirn e- 
mail and delete dus e-piail fron your system. 


From: Andrus, Charles H. (STL) 

Sent: Tuesday, February 07, 2017 8:33 AM 
To: Busiek, Mircala D. (STL); Hollo, Toni 
Cc: Donalson, Barry C. (STL); Hosfeld, Kevin M. (STL); Brown, Garr (STL); Vaughn, Jill M. (STL); candrus600@aol.com 
Subject: Request the rebuilding of my OPF from my past VA employment 


February 7, 2017 
Dear Ms. Busiek and Ms. Holla: 


After having received Mr. Hosfeld’s last e-mail two weeks ago and having been informed that my previous OPF cannot 
be found by the VISN HR specialist: “Kevin --- just got back my order form from the national personnel 
records center|--- they have no record for Dr. Charles Andrus”, | was wondering how | might help facilitate 
the reconstitution of my “Date in Service”, my accrued sick leave, etc. from previous VA documentation. in all that | 
scanned to Mr. Hosfeld, the following might specifically be most helpful: 


1. Asis documented on November 16, 2001, Elizabeth Hennis, Human Resources Spec., Edward Hines, Jr. VA 
Hospital, Great Lakes HRMS (05), P.O. Box 5000, Bldg 17, Hines, IL 60141- 5000, 708-202-8387 ext. 21191, 
calculated for an estimated date of separation of 12/31/2001 a FERS service credit of 18 years, 8 months and 23 
days with|a FERS part-time proration factor: 81.0%. My actual date of separation was January 22, 2002 which 
should add an additional 22 days to my FERS service credit. [thus, previous FERS service credit should be: 18 
years, 9 month, 15 days--prior to my now full-time employment status on the Surgical Service of the St. Louis 
VAMC beginning August 7, 2016.) 


2. Also included in the scans is my last 2001 EARNINGS AND LEAVE STATEMENT (pay period 01-26) in which my 
accrued sick leave at that time was 1,158.25 hours (calc: 144.78 days) 


Thank you for considering this submission. 
Sincerely, 


Charles Andrus, M.D., F.A.C.S. 

Staff Surgeon, Sungical Service, Saint Louis VAMC 
Ext: 54463 
Home: 314-991-2274 

Beeper: 314-491/2417 

Pamela Andrus’ cell: 314-809-9634 
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From: Andrus, Charles H. (STL) 
Sent: Thursday, January 26, 2017 1:03 PM 

To: Hosfeld, Kevin M. (STL) 

Cc: Donatson, Barry C. (STL); Busiek, Mircala D. (STL); Hollo, Toni 
Subject: RE: [EXTERNAL] Resend of 1997 payroll stubs 


Dear Mr. Hosfeld 
Thank you for all your efforts and | look forward to working with Ms. Busiek and Ms. Hollo. 
Sincerely, 


Charles Andrus, M.D., F.A.C.S. 
Staff Surgeon, St. Louis VAMC 
Ext. 54463 
Beeper 314-491-2417 
Home: 314-991-2274 


Sent: Thursday, January 26, 2017 12:00 PM 

To: Andrus, Charles H. (STL) 

Cc: Donalson, Barry C. (STL) 

Subject: RE: [EXTERNAL] Resend of 1997 payroll stubs 


Dr. Andrus, 


After review the documents that you sent to me and consulting with my supervisor, | 
have been instructed to hand over this issue to the HR Operations and HR Benefits team. Mrs. 
Denies Busiek|is our Benefits Specialist and Toni Hallo is the Supervisor over there that is will 
assisting you. |1 am sorry that I was not able to get this corrected for you, but you are in good 
hands with Toni and Denies. Thank you. 


VI R 


KEVIN I4GSFHLD 


From: Andrus, Charles H. (STL) 

Sent: Wednesday, January 25, 2017 5:45 PM 
To: Hosfeld, Kevin M. (STL) 

Cc: Donalson, Barry C. (STL); Andrus, Charles H. (STL) 
Subject: FW: [EXTERNAL] Resend of 1997 payroll stubs 


January 25, 2017 


Dear Mr. Hosfeld: 
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| apologize for the “ perception of my obsessiveness” by my provision of around 520 LES pages of documentation 
regarding the fact that | was employed as an attending physician and surgeon in the VA (July 1, 1986 to January 22, 
2002), but | am responding to the message you sent me on November 15, 2016 (contained with this e-mail below) 
where it states | do not exist in the national personnel records center. Per my last VA form 5632 {end date 01-26}, | had 
accrued 1,158.25|hours of sick leave (144.78 days of sick leave); “FERS — since last appointment” of 11,089.27; and an 
annual leave of 244 hours (which was paid out in 2002 to me by the VA after separation). While | was able to provide 
you with my last $F-5S0 of January 22, 2002, the first SF-50 as an attending physician that | could find is dated 07-01-87 
which was my return to service after my 6 month Surgical Endoscopy fellowship at Mt. Sinai Medical Center, Cleveland, 
OH under the mentorship of Jeffrey Ponsky, M.D., F.A.C.S. | had been an attending surgeon at JCVAMC from 7/1986 — 
12/31/1986 prior|to my fellowship as is documented by my LES’s from the latter half of 1986. You will also find 
documentation and the receipt of my buy-back payment to the United States of $1124.00 for the time between 1982 
and 1986 in which | was a surgery resident at the St. Louis VAMC. Two pages prior to the previous aforementioned 
document (scanned with my SF-50’s) was my calculated “FERS Part-Time Employee Data” in 2001 in which is listed: 


DATE OF SEPARATION: 12/31/2001 
DATE OF RETIREMENT: 03/28/2015 


FERS SERVICE CREDIT: 18 YEARS 8MONTHS 23 DAYS 
FERS PART-TIME PRORATION FACTOR 81.0% 


Mr. Hosfeld, | truly don’t know how the national personnel records center has no record of “Dr. Charles Andrus.” From 
4/1982-4/1986 | was a Saint Louis University Surgery Resident documented to have had part of his years of training at 
the John Cochranjdivision of the Saint Louis VAMC; from 7/1986 through 7/96, | was an attending General Surgeon and 
Chief of Unit Il Surgery, Saint Louis VAMC; and from 8/1996 until 1/22/2002, | was the Chief of Surgery, Edward Hines, 
Jr. VAH, Maywood (Chicago), IL. During my time as the Chief of Surgery at the Edward Hines, Jr. VAH, on December 10, 
1999, | was one of five physicians (Andrus, Bowen, Garthwaite, Roswell, and Petzel) interviewed for the position of 
Under Secretary for Health, Veterans Health Administration, U.S. Department of Veteran Affairs, in the 10" floor 
conference room of VA Central Office, Washington, D.C. by the VHA Under Secretary for Health Commission chaired by 
retired Congressman Gillespie V. “Sonny” Montgomery. In short, | have previously for two decades of my professional 
life worked for the VA in the service of our country for the betterment of Veteran patient medical/surgical care—and 
am honored to again be working for the VA as a practicing Attending Physician and Surgeon. Thank you for your 
consideration of this material. 


Sincerely, 


Charles H. Andrus, M.D., F.A.C.S. 

Unit Il Staff Surgeon, John Cochran division 
Saint Louis VAMC 
Ext. 54463 
Beeper: 314-491-2417 
Home: 314-991-4274 


Professor, Department of Surgery 
Saint Louis University School of Medicine 


Email from November 15, 2016: 


Good afternoan, 
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Please see below. That message was from my VISN counterpart that was looking for your 
eOPF. The only way that we are going to be able to update your eOPF is if we have the SF50s to 
prove when yu started and when you left each VA appointment. Please check your records at 
if you can find someone, or possibly see if you can contact someone in DC that had 
your record pulled in the first place. 


home and see 


VIR 


Kevin Hosfeld 


Kevin -- just got back my order form from the national personnel records center --- they have no 
record for Dr. Charles Andrus. 


a ACE “ tid t j ‘ ; ‘ A § t 
AT ] hat we sutfer through jeads to dehernination. [he trials we ali go through ses us the strength ta carry on” 


VIR 


Kevin Hosfeld 


HUMAN RESOUR 
#1 JEFFERSON BAR 
SAINT LOUIS, MO 


VA SAINT EOURG 


TALTH CARE SYSTIM 
ES SPECIALIST 


63125 


WORK: G14) 854-6617 


TAX: (314) 815-5017 


RACKS DRIVE 


From: Charles Andrus [mailto:andrusmd@slu.edu] 
Sent: Wednesday, January 25, 2017 3:54 PM 


To: Andrus, Charles H. (STL) 
Subject: Fwd: [EXTERNAL] Resend of 1997 payroll stubs 


won nanen n= Forwarded message ---------- 
From: Hosfeld, Kevin M. (STL) <Kevin.Hosfeld@va.gov> 
Date: Wed, Jan 25, 2017 at 3:17 PM 
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Subject: RE: [EXTERNAL] Resend of 1997 payroll stubs 
To: Charles Andrus <andrusmd(@slu.edu> 


Dr. Andrus, | think that is getting a little obsessive. You are going to force me to look over 
every single LES for 20 years of service. That is around 520 LES pages that | have to go 
through. | told you that all | need is the initial hire and resignation SF-50 for each VA 
appointment that you had. 


From: Charles Andrus [mailto:andrusmd@slu.edu] ‘ 
Sent: Wednesday, January 25, 2017 3:12 PM 

To: Hosfeld, Kevin M. (STL) 

Ce: Andrus, Charles H. (STL) 

Subject: [EXTERNAL] Resend of 1997 payroll stubs 


Dear Mr. Hosfeld: 


As these may be too much in 1990-1999 for on single e-mailing, I will send them to you in one year electronic packets. 


Attached to this e-mail are 1997. 


Thank you for this consideration. 


Sincerely, 


Charles Andrus, M.D., F.A.C.S. 


Staff Surgeon, Unit Il Surgery 


Surgical Service, Saint Louis VAMC 


ext: 54463 


beeper: 314-491-2417 


home: 314-991-2274 


Charles H. Andrus, M.D., F.A.C.S. 
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Professor of Surgery, Department of Surgery 


Saint Louis University School of Medicine 


andrusmd(‘a) slu.gdu 
(314) 577-8563 


Charles H. Andrus, M.D., F.A.C.S. 
Professor of Surgery, Department of Surgery 
Saint Louis University School of Medicine 


andrusmd@slu.¢du 
(314) 577-8563 
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